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PRESENTACION

. . o~ ’s *
Silvia Niifiez Garcia

Alos millones de migrantes del ayer, el hoy y el mafiana,
por ensefiarnos que una de las mayores virtudes del ser humano
es su capacidad de resistencia y adaptacion.

Los trece trabajos que conforman esta publicacién electrénica fueron pre-
sentados por sus autores en el marco de la Conferencia Internacional Me-
trépolis 2015, celebrada entonces en la Ciudad de México del 7 al 11 de
septiembre. Con el titulo de “Los migrantes: actores clave del siglo xx1”, el
objetivo prioritario de este magno foro fue que todos los estudiosos y partici-
pantes enfocasen sus reflexiones y propuestas en el factor humano, en tanto
elemento central de los fenémenos migratorios.

Su organizacion fue posible gracias a la generosidad, compromiso y vision
que caracterizan a la Universidad Nacional Auténoma de México (UNAM),
para contribuir a la edificaciéon de un México mds justo, que se suma desde
la plataforma de la educacion superior a las grandes causas globales para enar-
bolar los valores de la libertad, la democracia y la justicia.

En este marco, la responsabilidad de ejecutar esta conferencia recay6
en el Centro de Investigaciones sobre América del Norte (CISAN), tarea sin pre-
cedentes que represent6 para nuestra comunidad un desafio por las dimen-
siones para su planificacién y coordinacién a nivel internacional. Aprovecho
esta oportunidad para volver a expresar un reconocimiento a quien nos confia-
ra este honroso proyecto, el entonces rector, doctor José Narro Robles.

La conferencia fue un éxito, pues cont6 con mas de 650 participantes,
provenientes de treinta y cinco paises de los cinco continentes. Asistieron re-
presentantes diplomaticos, autoridades y directivos de la propia Universidad

* Investigadora y coordinadora académica de la Conferencia Internacional Metrépolis 2015 “Los
migrantes: actores clave del siglo xx1”, celebrada durante su gestion como directora del Centro
de Tnvestigaciones sobre América del Norte, UNAM.
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Nacional, sumados a los delegados nacionales y extranjeros que participaron
en las sesiones plenarias o en los més de sesenta talleres vespertinos, junto
con un nutrido grupo de estudiantes para quienes Metrépolis 2015 repre-
sent6 una espléndida oportunidad para fortalecer sus conocimientos.

El cisaN esté particularmente satisfecho por pertenecer al Consejo Direc-
tivo de Metropolis International desde 2008, ya que gracias a esta colaboracion
y con un esfuerzo sostenido de varios afios de nuestra parte logramos con-
quistar la adjudicacién de esta conferencia para celebrarla en nuestro pafs.

La importancia de Metropolis reside, en primera instancia, en ser una
red mundial de gran prestigio, ampliamente conocida por su conferencia
internacional anual, que constituye una de las principales ocasiones para
la interaccién entre expertos y profesionales en el tema migratorio, y que
busca estimular la asistencia de jovenes estudiantes interesados en la mi-
gracién y sus aristas.

Metrépolis vincula la investigacion académica, las politicas publicas y
las mejores practicas en materia de migracion, procurando profundizar en el
andlisis de los fenémenos sociales ocasionados por las migraciones, fomentar
la investigacion sobre las politicas de migracion y facilitar el uso de sus resul-
tados por parte de los gobiernos y las organizaciones sin fines de lucro.

Con més de dos décadas de trabajo, esta red crece cada afio y actualmente
incluye a la Organizacion de las Naciones Unidas, representada en su Consejo
Directivo por la Organizacién Internacional para las Migraciones (01m), a la
que se suman diversas organizaciones internacionales, asi como una importan-
te cantidad de instituciones académicas y organizaciones no gubernamentales

de América del Norte, Europa y gran parte de la regién Asia Pacifico.

Relevancia

La relevancia actual del fenémeno migratorio se hace evidente con los cre-
cientes y complejos flujos de personas que, por diversos motivos, deciden
o se ven obligadas a movilizarse ya sea en el interior de sus propios paises o
hacia el exterior, y que alcanzan hoy en dia los 258 millones de personas,
segtn la om.!

! Véase <https:/publications.iom.int/books/world-migration-report-2018-chapter-2-migration-and-
migrants-global-overview>.



PRESENTACION 11

Existen, entre ellos, algunos grupos que por su volumen e impacto inci-
den de forma determinante en las politicas ptblicas y en la toma de decisio-
nes en las escalas global, regional, nacional y local, sobresaliendo el ejemplo
de la migracién de mexicanos a Estados Unidos, que ha sido una de las mas
importantes y significativas, contandose en 11.3 millones en 2017.?

Sin lugar a dudas, México es un pais con patrones de emigracion alta-
mente dindmicos y complejos. Esto es particularmente cierto en el caso de
Estados Unidos —pais con el que compartimos mas de 3000 kilometros
de frontera territorial, al mismo tiempo que nos confronta la ominosa edifica-
cién de un muro por parte de nuestros vecinos—, cuyo intenso debate sobre
la inmigracion es casi en su totalidad un debate sobre México. El tamafio de
esta didspora mexicana tiene efectos politicos importantes tanto en nuestro
pais como en Estados Unidos, sobre todo porque muchos de nuestros con-
nacionales estan all4 sin documentos. Por otro lado, a través del envio de
remesas, los mexicanos emigrados —no solamente los que estan en Estados
Unidos— contribuyen significativamente tanto a la economia del pais como
a la de sus comunidades, alcanzando, segtin el Banco Mundial, més de trein-
ta mil millones de délares en 2017.

De ahi la importancia estratégica de la Conferencia Metrépolis 2015
para México, pudiéndose subrayar que hemos sido el pais que la acogié por
primera vez en América Latina, circunstancia que nos llena de orgullo como
universitarios, aunque lo trascendente es reconocer que sus espacios nos
permitieron difundir que nuestra nacién no se reduce a lo que hoy se denomi-
na comdinmente como “marca pais’, pues nos dio la oportunidad de demos-
trar que nuestra identidad y cardcter son sustancia forjada por un pueblo
incansable, noble y trabajador que persiste en su férrea vocacién de futuro,
mas alld de coyunturas complejas.

El pueblo mexicano estd marcado por la migracién desde sus origenes y
ésta es la razén por la que se determiné que el nicleo de nuestra conferencia
debian ser los seres humanos, es decir, los propios migrantes, que por voluntad
propia o por razones desafortunadas han tenido que salir de sus hogares o
lugares de origen, enfatizando sus necesidades y estado de vulnerabilidad,
en lugar de concentrar la atencion en los temas meramente técnicos a los que

la movilidad da lugar.

2 Véase <https://www.migrationpolicy.org/article/mexican-immigrants-united-states>.
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Contenidos

A lo largo de los meses de trabajo previos a la conferencia, convinimos en
que las ocho plenarias se distribuirian para tratar la excepcionalidad de Mé-
xico como pais de didsporas, recepcion y transito, debiendo conjuntarse con la
reflexion sobre la migracion Sur-Sur, sumandose a aquella que privilegiara
las voces de las mujeres migrantes, muchas veces silenciadas, ademds de in-
corporar al debate de los expertos migrant6logos la relevancia de las metas del
desarrollo sustentable post-2015 para buscar, entre otras cosas, como eviden-
ciar el potencial de las contribuciones que representa la transferencia de ca-
pital humano.

El tépico migratorio en vinculacion con la dimensién de las megaciuda-
des ocup6 un lugar de suma importancia, dada la oportunidad que la propia
Ciudad de México representaba como sede de este magno encuentro.

En un intento que podria llamarse vanguardista, logramos que el Con-
sejo Directivo de Metrépolis estuviese de acuerdo en incorporar una sesién
plenaria con tres documentalistas que analizaran el impacto que la produccién
cinematogréfica tiene en la percepcion del fenémeno migratorio. El crimen
organizado y el trifico de personas fue considerado tema ineludible en nues-
tro programa de trabajo, pues sus dimensiones siguen en aumento, al grado
de que la 01M estima en cuarenta millones a las personas que realizan trabajo
forzado o han sido obligadas a contraer matrimonio, siendo en consecuen-
cia en su mayorfa mujeres y menores de edad.?

Para concluir, es necesario mencionar que las reflexiones y propuestas
que los lectores encontrardn en los trabajos de los trece expertos que, invi-
tados por la UNAM a participar en la Conferencia Metrépolis 2015, accedieron
a remitirnos sus contribuciones por escrito para hacerlas del conocimiento
de los interesados, buscan en su mayoria aportar a la generacion de politicas
ptblicas que reduzcan la vulnerabilidades y salvaguarden los derechos hu-
manos de los migrantes irregulares, asi como de aquellos que buscan refugio
y la preservacion de sus vidas, dejando atras sus raices.

Estoy convencida de que, de no hacerlo a tiempo, todos estaremos en
riesgo, pues las evidencias de un mayor desplazamiento masivo de seres humanos
desde la segunda guerra mundial ponen hoy en jaque no sélo a las nacio-

3 Véase <https://migrationdataportal.org/themes/human-trafficking>.
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nes europeas, advirtiéndonos que ha llegado el momento de proteger la vida
como prioridad y, consecuentemente, de buscar soluciones comunes enca-
minadas a erradicar la violencia e instaurar la paz.

Al cierre de la redaccion de este texto hemos podido constatar con jibilo
que nuestra conferencia aport6 un granito de arena para que, justo el pasado
10 de diciembre, un conjunto de 164 paises miembros de las Naciones Uni-
das suscribieran por vez primera un documento que busca servir como mar-
co para que la migracion sea ordenada y segura, ayudando a prevenir el caos
y el sufrimiento humano. El documento, denominado Pacto Global para la
Migracién,* tuvo a México como protagonista de primer nivel a todo lo largo
de su elaboracion, circunstancia digna de sefialarse en esta ocasion.

Aspiramos asi a que esta Memoria no s6lo deje testimonio de la riqueza
de los contenidos vertidos en nuestra Conferencia Metrépolis 2015, sino
que aporte informacién y conocimientos valiosos para aquellos interesados

en los retos que impone la migracién.
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4 Véase <https://www.iom.int/global-compact-migration>.
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Nota de la coordinadora

Por tratarse la presente obra de la memoria de una conferencia internacional,

se advierte a los lectores lo siguiente:

1. Todos los cargos y adscripciones de las y los autores que se consignan
en el libro son los que ostentaban cuando se celebré la conferencia, en
septiembre de 2015. Lo mismo debe decirse de las breves biograffas
que aparecen al final, las cuales estdn actualizadas hasta ese momento.

2. Con la finalidad de reflejar lo mds fielmente posible la diversa com-
posicion de los participantes en la conferencia, quienes no sélo prove-
nian de la academia, sino también de diversos organismos publicos, de
gobierno, o instituciones internacionales, asf como de organizaciones
de la sociedad civil, se tom¢ la decision de respetar los idiomas y for-
matos de presentacion de los trabajos tal cual fueron remitidos por
las y los autores, incluyendo las diversas formas en que aparecen los
aparatos criticos y las notas de pie de pagina.

3. Por dltimo, es preciso enfatizar que todos los contenidos son respon-
sabilidad exclusiva de las y los autores.

Note from the Compiler

Since this book is the report from an international conference, I want to
inform the readers of the following:

1. All the authors’ posts and places of work cited in the book refer to the
time the conference was held in September 2015. The same must be
said of the brief bios that appear at the end, which were up to date at
that time.

2. Not all conference participants were academics; many were part of
different public, government, international, or civil society institutions.
To reflect as faithfully as possible this diversity, we decided to respect
the authors’ presentations in terms of language and format, including
the different styles used for references and footnotes.

3. I should emphasize that the content of all the presentations are the
exclusive responsibility of the authors.
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urante afios, nuestra visién de la migracién dentro de América

del Norte ha tenido en la mira la de dos paises, Estados Unidos y

Canada, que reciben migrantes de un tercero: México. Los flujos
migratorios de mexicanos hacia Estados Unidos han sido tan grandes que
han contribuido a transformar las economias de muchas ciudades esta-
dunidenses, asi como las estructuras sociales de sus barrios e incluso el
idioma, tanto en el contexto publico como en el entorno doméstico. Ade-
mas, la muy alta proporcién de la migracion indocumentada es una de
las principales causas de la extrema militarizacion de la frontera entre
ambas naciones. Mas recientemente, debido a los efectos negativos de
la recesion en el empleo de 2008 en Estados Unidos y el drastico aumen-
to de las deportaciones durante el gobierno de Barack Obama, hemos
atestiguado una inversion parcial de los flujos, ahora de Estados Unidos
hacia México, asi como un significativo incremento en la migracién des-
de otros paises de América Latina hacia territorio mexicano, usado prin-
cipalmente como estacién de paso hacia Estados Unidos. En 2014, el
movimiento de una importante cantidad de menores de edad no acom-
pafiados provenientes de América Central que arribaron a suelo estadu-
nidense se produjo en su mayor parte a través de México. Desde 2011,
el Congreso mexicano aprobé cambios radicales a su sistema migratorio,
orientados a intentar manejar tanto a los migrantes que pretenden que-
darse en el pais como a procurar controlar los flujos en transito, sobre
todo aquéllos hoy explotados por el negocio de la trata.



ur understanding of migration within North America has for

years been one of two countries, Canada and the United States,

receiving migrants from the third, Mexico. So large have been the
flows of Mexicans to the United States that they have transformed
the economies of many American cities along with the social structures
of their neighbourhoods and the language in both home and public con-
texts, and the large proportion of undocumented migration has given
rise to a profound militarization of the border that separates the two
countries. But more recently, owing to the growth in the Mexican eco-
nomy combined with the effects on US jobs of the 2008 recession and
the dramatic rise in deportations by the Obama administration, we have
seen a partial reversal of flows from the US to Mexico and a significant
growth in migration from Latin American countries to Mexico, either for
employment there or as a transit station to the United States. The move-
ment of large numbers of unaccompanied minors from Central American
countries to the US in 2014 was largely via Mexico. The government res-
ponded to Mexico's shifting status from country of origin to country of
destination and transit with sweeping changes to its immigration system
in 2011 intended to help it manage the arrival of those destined for
Mexico and to gain control over transit flows, particularly those now ma-
naged by the smuggling industry.






MI TRAVESIA DE MIGRANTE
A LO LARGO DE TREINTA ANOS

P. Flor Maria Rigoni*

“América Latina se entiende desde el mafiana”, me decia un amigo cuando
llegué a Tijuana hace treinta afios. Yo venia de Europa y atin estaban frescos
los diez anos de experiencia en Alemania con migrantes italianos y también,
algo menos, con turcos. Fue un shock cuyos efectos siguen sintiéndose, pero
que hoy se vive como un nuevo amanecer dia tras dfa.

América Latina se entiende desde el mafiana [...]. Cuén cierta considero
esta vision. Implica juzgar a América Latina en general y a México en particu-
lar desde la perspectiva de su caminar hacia el desarrollo, a veces chueco,
pero proyectado a un més alld, lo que la gente resume en el dicho “es al an-
dar que se hace camino” o lo que unos teélogos de Estados Unidos llaman “la
concepcion del infout”, es decir, ver el entramado de un tapete desde su re-
verso. Esta premisa es para enmarcar la exposicién de mis ideas, que proba-
blemente sorprenderdn a més de uno. No ofreceré estadisticas ni un andlisis
socioldgico ni de ninguna otra indole. Les hablaré de mi camino desde que
decidi emprender aquella aventura que se llama migracion en México.

A comienzos de 1985, encontré un México que sospechaba del extran-
jero y se asombraba por toparse con un misionero barbén y con sotana, al
que pronto personal de Migracion le ordené quitarse esa prenda porque
portarla iba en contra de la ley. También intervinieron mi teléfono y el de la
nueva casa de migrantes que abri. Pasaba conmigo algo similar a las cacerias
que realizaba la Border Patrol de los indocumentados en el Canién Zapata:
jugaban al gato y al ratén. Hoy tengo otra relacion con los agentes de Migra-
cion, incluso llegué a ser miembro de su Consejo Consultivo durante diez afios,
de lo cual estoy agradecido.

Era el tiempo en que México, como ocurre en la mayoria de los paises
expulsores, empezando con mi ltalia a finales del siglo xix, consideraba la

* Director de la Casa del Migrante Scalabrini en Tapachula, Chiapas.
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migracion como una vélvula de escape: eran bocas que ya no se tendria que
alimentar aqui, era gente que no protestaria ni marcharfa en contra del go-
bierno; por otra parte, muchos mexicanos resolvieron sus problemas de pobre-
za y aspiracionales a pesar y a veces en contra del propio gobierno.

Era también el tiempo de las guerras civiles en Centroamérica y mu-
chos hoy olvidan el papel de México en relacion con los refugiados de Gua-
temala en las lagunas de Montebello (en Chiapas), cuando abrié su frontera
sur para que mucha gente pudiera pedir refugio en las embajadas ubicadas
en la Ciudad de México y finalmente permitié la naturalizacién de cuarenta
mil guatemaltecos al terminar la guerra civil en su pais.

Hasta 2004 la migracién no era un problema para México, en el sentido
de que su poblacién seguia yéndose al Norte, lo que incluso habfa dado lugar
a la creacion de toda una serie de corridos, anécdotas y otras manifestaciones
del folclor que hacfan de la migracién indocumentada casi un orgullo, ante
una cierta indiferencia complaciente de parte del Estado.

Los ojos de México estaban puestos, desde muchos anos atrés, en el Nor-
te, y las denuncias a Estados Unidos sobre el trato a los migrantes no pasaban
de la narracion de unas escaramuzas. Tal vez por este motivo pasé inadvertida
la primera gran oleada de migrantes centroamericanos que se volcé hacia el
Norte, pasando por México, al terminar la guerra civil, primeramente en Ni-
caragua, luego en El Salvador y finalmente en Guatemala.

México no estaba preparado y no reacciond. Asi como tampoco se dio
cuenta pronto del nuevo espacio para la corrupcion que se abrfa a lo largo
de toda la ruta y que ofrecia tanto a oficiales de migracion como a la policia
municipal y estatal la oportunidad de permitir el paso de miles de estas per-
sonas mediante soborno.

Quiero recordar aqui la labor de parto en el Consejo Consultivo de Mi-
gracién para preparar la primera ley de migracién que sustituyera a la Ley
de Poblacion, muchas veces parchada y ya para entonces obsoleta. Este acto
fue la primera gran apertura de México hacia la sociedad civil, incluyendo
las redes de casas del migrante, las iglesias y muchas oNG. Fue un proceso lar-
go y dificil donde a veces las partes hicieron del tema migratorio una plata-
forma politica y pretexto para la exhibicién de fuerza, acudiendo, incluso, a
fuertes acusaciones.

La Ley de Migracion de 2011 es, en mi opinién, una de las mds abiertas
a nivel mundial. Se termina con la percepcién del extranjero como un proba-
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ble subversivo, se concede el derecho a la salud publica a cualquier migrante
y a la educacion de sus hijos, independientemente de su estatus migratorio.
Asimismo, se concede la residencia y luego la ciudadania a los padres de un
nino o nifia que haya nacido en territorio nacional; ademads se otorga residen-
ciay permiso de trabajo a toda victima de explotacién laboral o sexual, por citar
algunos beneficios. Podemos quejarnos del servicio médico y de la calidad
de la educacion, pero son los mismos con los que cuenta todo mexicano.

Mientras tanto, en esos afios México sufrfa en su territorio conflictos pro-
pios de una guerra contra el crimen organizado, donde también el migrante
fue victima de la barbarie y de una serie de trampas mortales —junto con otros
ciudadanos— en esa especie de guerra civil no declarada que asolaba al pafs.

En este sentido, no concuerdo con ciertos analisis del mundo académi-
co o de algunos activistas que concluyen que el migrante fue una especie de
blanco escogido de antemano. México ayer y hoy ha estado sujeto a una violen-
cia que se ejerce de manera indiferenciada, que golpea a personas de cual-
quier categoria.

En esos afios el gobierno da los primeros pasos para acabar con la corrup-
ci6n entre los oficiales de migracion: las policias municipales y estatales ya
no tienen derecho de revisar documentos migratorios, se despide a oficiales y
delegados sefialados por mala conducta, sin que esto signifique terminar de
golpe con el problema, pues el mal no es algo que radique en una institucién
sea gubernamental o eclesidstica, ni siquiera en la sociedad como un conglome-

rado, sino en el corazén de cada uno de nosotros. Yo mismo no estoy exento.

“Vivir como topo”:
la invisibilidad e inasibilidad del migrante

La migracién en trdnsito es otro concepto que quisiera abordar. En mi opi-
nién se puede hablar de migracién en transito cuando un extranjero entra
por un puerto de acceso y sale por otro. En México, desafortunadamente, el
centroamericano que entra por el Sur sale siempre por el Sur, porque si pre-
tende llegar al Norte se topard con un muro que México no ha erigido con
ladrillos, asi como el Este de Europa colocé un muro hecho de visas, lo mismo
que Asia le hizo al Occidente.

Si no hay paso por México es porque no hay paso hacia fuera de México,
y éste es, desde mi perspectiva, el nicleo del problema y quisiera ser franco:
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un cierto populismo barato que pretenda otorgar visas a todos podria enten-
derlo en las plazas o en las marchas, pero no cuando nos sentamos a dialo-
gar y hacer politicas publicas. :A qué me refiero?

Una migracién indocumentada es siempre una denuncia contra el pais
expulsor y un reto para la nacion de transito y la receptora. El pafs de origen
expulsa por varios motivos, que van desde la violencia hasta la pobreza o el
fracaso de politicas econémicas nacionales o planetarias. El de destino, por
lo general, quiere aprovechar al indocumentado segtin la légica del business
are business, y entramos en un juego de ping-pong: Estados Unidos, en ma-
teria de politica migratoria, no ha llegado a acuerdos bilaterales o regionales
que puedan presentarse como propuestas viables, como los guest workers, cuo-
tas de ingreso mds amplias, etcétera, y ha postergado muchos afos la con-
crecién de una reforma migratoria sélo por desacuerdos politicos. Ademas,
la legislacion migratoria relativa a los ciudadanos cubanos, por ejemplo, estd
marcada por la hipocresia y carece de ldgica, pues hay personas en Centro-
américa en circunstancias peores que las de Cuba, pero que son victimas del
doble rasero que aplica Estados Unidos en materia migratoria y no son aten-
didas sus necesidades tan sélo por no ser cubanos; no obstante, cabe desta-
car que con excepcién de Guatemala y cinco estados fronterizos de México
tampoco los gobiernos de este pais y Centroamérica han buscado seriamente
soluciones, al menos parciales, a la problematica.

Por tanto, la migracion sigue siendo invisible para los gobiernos y la so-
ciedad. Dicha invisibilidad condena al indocumentado a ser una especie de
res nullius, es decir, “propiedad de nadie”, por usar la jerga maritima interna-
cional, segtin la cual quien encuentra en mar abierto un objeto abandonado
puede apoderarse de ¢él; de lo que deriva el concepto de inasible aplicado al
indocumentado por la Comisiéon Nacional de Derechos Humanos, lo que im-
plica que no hay manera de ayudarlo mientras esté en esa situacion.

En este sentido, hemos atestiguado con tristeza el saqueo perpetrado
por muchos buitres, uniformados o no, en contra de estos invisibles indocu-
mentados, por lo que definitivamente me pronuncio por una migracion regu-
larizada que proteja la dignidad, los derechos y la libertad de estas personas.
No puedo aceptar que siga pasando lo que me escribia desde Los Angeles,
treinta afios atrds, un joven exguerrillero nicaragiiense: “Aqui vivo como topo.
Saco la cabecilla y la meto luego luego por miedo a la Migra. Esta no es vida.
Vuelvo al monte, a mi tierra”.
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Por otro lado, quiero denunciar con toda la fuerza que me dan los testi-
monios de miles de personas, en medio del llanto silencioso o convulso, ante
la necesidad de sobrevivir a la persecucion, a la corrupcion aplastante y a la
violencia: hoy de Centroamérica se sale, ante todo, por una violencia gene-
ralizada, como una forma de denunciar a un Estado fallido y porque no se
quieren aceptar las condiciones de la Declaracion de Cartagena sobre Re-
fugiados, que México adopté y aplica desde 1984.!

Quiero compartir unas palabras que reflejan el nivel de inseguridad. Son de
una madre que llegé a nuestro albergue con tres hijos pequefios: “Padrecito,
créame: nosotros cargamos nuestro ataid en la espalda dia tras dfa, porque
todo momento y todo lugar puede ser nuestro cementerio”.

Estas situaciones interpelan, primeramente, a los paises expulsores, pero
también, en cierta medida, a sus vecinos y a nuestra comunidad humana.
La violencia y la pobreza estructural —es decir, la que ha perdido el compo-
nente de dignidad, porque hay una pobreza digna, la de mis padres y los de
muchos de nosotros— vuelcan a miles de personas en el drama de una mi-
gracion forzada. Como decia monsefior Scalabrini: “Tenemos la libertad de
emigrar, mds no la libertad de hacer emigrar”.? Si a esto afiadimos la falta
de oportunidades, una burocracia a veces asfixiante, la corrupcion, entre otros
factores, entonces los planes de los migrantes se vuelven ceniza y, como
afirma un colega, hermano mio, el padre Mauro, “cuando el suefio es aplas-
tado, se aplasta la utopia de la historia”.

Estamos presenciando cémo un recolector de basura se lleva los sobran-
tes de nuestros paises. Y uso las palabras “sobrantes” y también “residuales” no
porque el papa Francisco las haya difundido a nivel mundial, sino porque
Zygmunt Bauman las us6 primero y hoy ha llegado un papa que habla como
nosotros que estamos en la frontera y en las periferias del mundo, y la migra-
cién es hoy una periferia para la politica, la economia y la planeacién econémica.

Otro aspecto que hoy estd caracterizando a la migracion es que en su
mayoria procede del tridngulo norte de Centroamérica, marcando una dife-

' Véase <http://www.acnur.org/t3/fileadmin/scripts/doc.php?file=t3/fileadmin/Documentos/spr/
2001/0008>. [Nota de los editores.]

2 Se refiere al italiano Juan Bautista Scalabrini (1839-1905), quien, entre otras obras relativas al
fenémeno de la migracién, funda la congregacién de los Misioneros de San Carlos, més cono-
cidos como los scalabrinianos, el 28 de noviembre de 1887, y las Misioneras de San Carlos o
scalabrinianas, el 25 de noviembre de 1895, con el fin de apoyar a los migrantes italianos en su
basqueda de mejores condiciones de vida para ellos y sus familias. [Nota de los editores.]
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rencia parcial con la migracién, digamos, clasica, y desde hace unos ocho
afios me refiero a ella usando el concepto de flujos errdticos. Consiste en
movimientos de personas que se han colado a la migracion cldsica y estdn
distorsionando el perfil del migrante: son exsoldados, exguerrilleros y ex-
pandilleros, de cualquier denominacion, que de repente pasan de ser pro-
tagonistas a individuos “superfluos e innecesarios” y buscan fuera de ese
territorio que los ha desechado un nuevo papel de prima donna que los reu-
bique en un primer sitio. Esto ha hecho de la migracion a través del sur de
México un rio revuelto, donde junto a migrantes comunes viajan miembros
del crimen organizado.

Otra cuestion destacable es la tristeza sentida por un México que no
cumple con su politica de refugio. Su asistencia hospitalaria, sus puertas
abiertas para el refugiado son cosa del pasado y no quisiera hablar mas del
difunto. En resumen: hoy la politica de refugio se ha reducido a mera limos-
na y pido perdén a todos por mi conclusion.

Termino esta seccion de mi testimonio citando el concepto de migra-
tion as a gauge of a society (“la migracion como detector de fallas de nuestra
sociedad”), acufiado en los afos sesenta por nuestro primer Centro de Estu-
dios Scalabriniano sobre Migraciones a partir de la idea de que si la migra-
cién se vuelve un problema, significa que algo estd dafiado y alguien est4

invitado a repararlo.

Enseiianza del migrante en mi vida

Ahora hablaré de lo que el migrante me ha ensefiado y, apoyindome en lo
dicho por un buen proverbio mexicano, “le hablaré a la nuera para que en-
tienda la suegra”.

Llegué a Tijuana después de trabajar diez afios en Alemania, donde todo
estaba ya organizado, previsto y, en lo general, cumplido. Mi primera impre-
si6n fue la de un caos codificado, pero al final de cuentas ordenado. Aprendf
a inventar dia tras dia motivos para mi esperanza. Lo que me parecia imposi-
ble siempre tenfa una solucion y empecé a dejar a un lado la l6gica y a aventar
mi corazén, como ellos, los migrantes, méds alld de todo muro; a soltar mis glo-
bos para que volaran por encima de las zanjas y los desfiladeros. En nuestra
sociedad, la esperanza se sustenta en la programacion y la tecnologia, por lo
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que al haber una falla todo el engranaje se atora. Ellos ven el sol durante la
noche, lanzan un puente sobre el vacio, se levantan desde sus cenizas. De-
lante del olvido resurgen, pese al rechazo vuelven a nuestra puerta, al toparse
con un muro brincan al otro lado. Cuando el derecho es pisoteado inventan
la gratuidad, cuando son deportados cambian de ruta y vuelven a apostar. No
conocen el momento de aventar la toalla y me contagiaron del mafiana.
Dirfa que es la vision del pobre, del desesperado, de quien lucha por la so-
brevivencia y no tiene nada que perder. Su ruleta rusa sigue disparando cartuchos.

Apuesta sobre nuestra sociedad egoista

El migrante lanza su apuesta mas alld de todo muro, apuesta que alguien le
abrird camino, que le tenderd la mano, que habra un corazén compasivo. Es
un reto hacia una humanidad de dignidad que no ha muerto todavia en los
migrantes, a diferencia de nuestras sociedades egocéntricas, discriminadoras
y miedosas de abrir una puerta. Una vez que estdn en nuestro lado —me
refiero a la zona de los que estdn bien o mejor y ven a quienes tocan a su puer-
ta como pordioseros y miserables—, los migrantes nos ven con ojos de bondad
y esto es lo que siembran en el rechazo, seguros de que algo brotara.

Aqui se contraponen dos mundos divergentes: el del egoismo y el miedo
que rechazan al migrante y el de un pueblo en camino que ve grietas de po-
sibilidad en este muro aparentemente compacto. En mi experiencia, este
aspecto es de los mds destacables. Es casi la imagen del cordero que mira al
lobo y le dice: “al final de cuentas, yo sé que podemos convivir y ti no eres
eso que pintan o que ti mismo te crees’.

Dicho de otra forma, del mismo modo que ninguna tecnologia pudo
hasta nuestros dfas detener los flujos migratorios, asi ningtin egoismo logra-
réd cerrar el paso a un corazén abierto o a una mano tendida hacia quien la
necesite. En la cadena del egoismo hay siempre mds de un eslabon que se
rompe y se abre una oportunidad.

Esta es también una visién que los migrantes me han ensefiado, que me
he apropiado hasta hacerla mi segunda piel y me invita a la contemplacién.
Tal vez les parezca extrafia esta forma de hablar, pero cuando la esperanza y
la l6gica parecen morir, se nos abre una via hacia lo alto, m4s alld de las nu-
bes y de las murallas, y se los demuestro.
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Los partidos xené6fobos, las politicas restrictivas, los medios que pintan
a los indocumentados como sucios, terroristas —simplemente como des-
gracias— se topardn siempre con muchas personas dentro de sus propios
circulos y sistemas que romperdn sus cadenas, porque la compasion es
como el agua que se escurre por todo tipo de fisura. En el umbral de nues-
tras fronteras y de nuestras puertas acorazadas, habra siempre alguien cuya
mirada desarmada tornara su vulnerabilidad en una mano extendida, en un
salvoconducto. Es la ley de La divina comedia de Dante: el contrapaso o ley
de la represalia. Delante de toda accion se desata una opuesta, y asi como
toda represion engendra a la larga una revolucion, en esa misma ldgica, todo
rechazo prepara una acogida.

Vision desde el mafana

Como mencioné antes, el migrante rompe con su pasado y su presente. Son
recuerdos y experiencias de rupturas, pesadillas, hambre y violencia, sobre
todo en estos dltimos afios y en ciertas dreas geograficas. El ha conocido mu-
chas veces una tierra amarga que ha borrado el concepto y la relacion con la
pachamama (Madre Tierra), gobiernos corruptos que han aniquilado el sentido
de patria. Para los pobres y el migrante en primer lugar, no hay un miedo de-
finido, hay tan s6lo un proyecto afianzado en el manana. Han tocado fondo
y cualquier solucién es vdlida. Esto pinta a dos mundos opuestos: el indus-
trializado y rico convertido en un bunker y amenazado por un futuro incier-
to y oculto, y el otro, definido por lo contrario, por un futuro abierto a un
sinnimero de oportunidades para el migrante. Nos hallamos frente al dua-
lismo de la luz y la oscuridad.

A diferencia de la mayoria de nosotros, el migrante parte sin una tarjeta
de crédito en su bolso, a veces sin siquiera una direccién, un nimero de telé-
fono, una promesa. La tinica certeza es su esperanza y la fe ciega de encontrar
un alguien que le brindard ayuda, aunque ésta consista tan sélo en indicarle
el camino. Es una libertad fundamentada en su desnudez, en la experiencia
del dia a dfa por la cual vino sobreviviendo en medio de la miseria, de la per-
secucion o la violencia generalizada.

En contra de lo que piensan la autoridad y mucha gente, el migrante cru-

zando una frontera no tumba un muro ni rompe un cordén de seguridad, sino
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que tiende un puente y une su pasado con el futuro del pais que lo acoja, a
través de un arcoiris de razas, culturas y tradiciones.

Durante anos, Estados Unidos se ha autodefinido como el melting pot
resultado de la confluencia de millones de migrantes. Tal vez podria aceptar
ser bautizado con un nuevo nombre que lo defina como la aldea global de
un manana sin fronteras, y México, que siempre mira hacia al Norte, es mo-
mento de que regrese a su realidad, como pais del cerca y del junto, como los
aztecas llamaban a dos de sus dioses.? Los muros de hoy seran sitios arqueo-
l6gicos para el turismo del manana. ..

Concluyo con un poema de mi autoria:

Nuestra shoah olvidada

Es un rio humano

escurriendo de Sur a Norte, de Este a Oeste.
Un entramado de torrentes arroja a otros peregrinos
en carrera contra el hambre y la violencia.
Son las venas abiertas de América Latina

que aun se niegan a sanar.

Ya no son las minas ni la viruela

quienes diezman a nuestra gente:

es la pobreza violada en su dignidad. ..

y se ha volcado a la migracion.

Son migrantes y deportados. ..

hay también refugiados y desplazados.

Han abierto veredas nuevas

en el desierto y la montana.

Son bocas que salen sobrando,

desterradas por una patria amarga.

Salen callados en procesion,

enterrados vivos, que andan como fantasmas.
Como en la shoah de ayer,

hay trenes y vagones,

3 Se refiere a Tlaloc (dios de la lluvia) y a Ehécatl (dios de los vientos), sefores de lo cerca y del
junto. [Nota de los editores.]
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ademds balsas, pateras y camiones.

Y hay buitres de muchos uniformes.
Para unos el camino es su cementerio,
para otros un campo minado,

donde alambradas de puas

los enjaulan como andrajosos.

Han aventado su corazén mas alld de los muros,
se han brincado fronteras custodiadas,

han llevado el vuelo del Condor y del Quetzal
en la patria del manana.

Ayer fueron seis millones,

hoy son muchos mads, sin nombre, sin rostro,
hijos de un pasado donde aprendieron

a inventar un canto desde sus cenizas.
Pupusas, Tacos y Tortillas, Arepas y Tequila
son simbolos de dolor y nostalgia,

y también de fiesta.

Les dieron muchos nombres,

mojados, wetbacks e indocumentados;

alguien apret6 el gatillo y les dijo: criminales.
Ellos siguen

lanzando puentes sobre nuestro manana.

Los contemplé un dia pasar bafiando mi orilla:
les pedi un aventén

como extranjero entre cuates.

Me subieron a un tren

y mi camino sigue atn con ellos.



RELEVANCIA DE LA MIGRACION SUR-SUR

SouTH-SouTH MI1GraTiON GETS ITS DUE



| marco conceptual que hasta hoy ha dominado en nuestras expli-

caciones de la migracién internacional es el que visualiza a las per-

sonas moviéndose de los paises mas pobres a los mas ricos;
basicamente desde el Sur global hacia las naciones desarrolladas del
Norte; sin embargo, el creciente interés en los efectos de la migracion en
el desarrollo y la cada dia mayor atencion que los investigadores de las
naciones del Sur ponen en los flujos entre los propios paises en vias de
desarrollo han propiciado un reconocimiento generalizado de la impor-
tancia de la migracion Sur-Sury de la necesidad de analizar sus caracte-
risticas, muchas de las cuales difieren de las de los flujos Sur-Norte, que
tradicionalmente han acaparado nuestra reflexién. Con un 34 por ciento
del total de los flujos migratorios globales, la migracién Sur-Sur virtual-
mente equivale a la que se produce de Sur a Norte. Los siguientes articu-
los explicaran como la migracion Sur-Sur se distingue de la que se dirige
al Norte, y en consecuencia problematizaran en qué sentidos podria re-
sultar necesario revisar nuestros postulados basicos sobre el fenémeno
migratorio. Podremos informarnos acerca de las condiciones de recep-
cién en el Norte y en el Sur, de si las preocupaciones sobre los derechos
de los migrantes son divergentes y llegar a conclusiones acerca de por
qué cada vez mas migrantes a nivel mundial eligen moverse hacia el Sur.
La migracién regional entre los paises del Sur es altamente compleja, y
mientras el desarrollo econdmico mantenga un buen ritmo en algunas
de esas naciones podemos esperar que dichos flujos aumenten e inclu-
so cambien su composicion. Mas todavia: es previsible que presencie-
mos un involucramiento cada vez mayor de los gobiernos en su gestion.
Los autores de esta seccién no sélo se concentran en la situacién actual,
sino que analizan las expectativas y como los gobiernos y la comunidad
internacional podrian afrontarlas.



he conceptual framework that has dominated our accounts of in-

ternational migration has been that of migrants moving from poor-

er to wealthier countries, primarily from countries in the global
South to those of the global North. But growing interest in the develop-
ment effects of migration and increasing attention by researchers in the
South to flows among developing countries has led to a widespread rec-
ognition of the magnitude of South-South migration and scrutiny of its
characteristics, some of which mark it off as distinct from the South-North
flows that have traditionally commanded our attention. At 34 percent of
total global flows, South-South migration is virtually the equal of South-
North flows. This section will consider how South-South migration differsin
character from migration to the North and point to how our basic assump-
tions about migration might need to be revised accordingly. We will learn
the differences between reception conditions in the North and the South,
whether concerns about the respect for migrants’ rights are shared or
differ, and come to grasp why it is that so many of the world’s migrants
choose destinations in the South over destinations in the North. Migra-
tion amongst countries of the South is highly complex, and as economic
development in many countries of the South continues apace, we can
expect these flows to grow and change in character, and furthermore,
we can expect to see governments become much more involved in its
management. Our authors will not only consider the situation today but
will reflect on what to expect in the future and how governments and the
international community might respond.






SOUTH-SOUTH MIGRATION
WHAT KINDS OF SHIFTING TRENDS?

Jean-Baptiste Meyer™

World migrations have become increasingly complex. Today, multi-polarity
seems to replace the traditional dichotomic picture of global South-North flows
(Wihtol de Wenden, 2010). Due to shifting wealth, new attractive magnets
may have transformed the patterns of human mobility (orcp, 2010). This
view has gained credibility since the beginning of the twenty-first century,
with expanding evidence that changes were indeed occurring. However, the
magnitude, components, and direction of these changes still have to be ana-
lyzed. Are they casual or meaningful for current globalization processes?
What are the qualitative characteristics of such movements? How do they
shape new and original dimensions of international relations? These three
questions will be addressed successively here, referring first to historical evo-
lution, then to certain social features of the current situation, and finally offer-
ing an interpretation of the description provided.

South-south migrations have become dominant among overall flows,
according to global statistics gathered by the uN (figure 1). However, the
proportions have only slightly evolved since the mid-2000s, when the num-
ber of migrants from the South to the North still exceeded those from
South to South by a few thousand (oecp, 2005; Meyer, 2010; Ratha and
Shaw, 2007).

Not only are the changes recent and limited, but they are also a repeti-
tion of prior trends (figure 2). As opposed to conventional views, south to
south migration flows used to be larger than all others in the past and were
matched by south to north flows only in the early 2000s, before taking the
lead again from the early 2010s onwards.

* Research Director, Institut de recherche pour le développement, Paris, France.
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FIGURE 1
MIGRATION FLOWS BETWEEN THE NORTH AND THE SouTH (2013)
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FIGURE 2
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[t is also well known that such statistics only partially cover actual flows
and cannot describe all the dimensions of the phenomenon (in particular with
irregular migration). In any case, such figures do reflect changes in world
distribution, though not massive or radical ones. Apart from relatively slow
historical inflexions, this is obviously also due to the inertia of the big num-
bers involved in migration stocks.

When talking of south-south migration, do we refer to regional or to
global flows? Here again, the evidence offers a complex picture. Apparently,
regionalization is still the dominant feature in the migration landscape (fig-
ure 3). The same UN figures tend to show that average migration distance is
quite stable over time. In short, today’s migrants would not travel further
than they did 20 years ago.

FIGURE 3
CURRENT DISTRIBUTION OF MIGRANTS ACCORDING TO ORIGIN
AND HosTt REGIONS IN THE WORLD
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In fact, qualitative or specific detailed data tend to show the opposite or
sometimes subtle nuances of this relative immobility. Latin American evi-
dence shows that, indeed, migrants with a traditionally limited scope of action
(like Bolivians who go to Argentina or Brazil, for instance) are not afraid to
expand their networks to Spain or other European countries today (Meyer,
2010). Others (Bredeloup, 2014; Campus France, 2013) reveal similar trends
for Africans vis-a-vis Asia (in particular China). This redeployment of flows
also happens on a regional scale: migrants from the Andes as well as from the
Southern Cone are spreading within Latin America and Europe, while
those traditionally originating from Caribbean and Central American coun-
tries and going to North America is diminishing (0ECD, 2015; Sicremi, 2015).
Of interest are also some findings about skills intensity in relation to the dis-
tance from the place of origin. If unskilled migrants seem prone to stay rather
close to the region they come from (for various reasons, income- or personal-
network-related), some of them increasingly look for opportunities in more far-
flung places. At the same time, skills circulation now includes poles in the
Global South and not exclusively in the traditional North. The evolution to mul-
tidimensional diversification is confirmed even though major general trends
may remain a reference in terms of statistical relevance.

The empirical evidence, therefore, is not unequivocal. In any case, it shows
the importance of local magnets at a regional or global scale for migrant flows.
The big emerging economies (especially, but not exclusively, the Brics) have
obviously had an impact on these moves, and this is reported extensively in
anecdotal or systematic surveys. The recent crisis of some of them and the
general economic slowdown of these types of countries have cast doubt
over their ability to continue to attract labor migrants. However, due to the
same inertia that prevails in traditional host countries, immigration in new
ones is likely to remain at significant levels. Migrant networks have created
irreversibility to some extent, and that goes beyond the overall strictly eco-
nomic situation. Institutions have also been put in place that make moves
continue to be normal.

Nowhere is this as visible as in the area of student mobility. Even though
the five major receivers of foreign students (the United States, the Uk, France,
Australia, and Germany) have remained the same for almost three decades,
their overall portion is slowly but surely eroding (Eyebiyi and Mazzella, 2014;
Meyer, 2016). They struggle to expand their quota and they do manage to
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expand their admission figures, but they are losing part of the whole to new-
comers like Korea, South Africa, Malaysia, China, Brazil, Morocco, etc. The
main OECD powers continue to be central, but peripheral dynamics inter-
fere with their hegemony. Is this working in favor of a more balanced distri-
bution of human resources worldwide? That is not that clear.

When looking at Africa, some recent partial statistical studies on Burki-
na Faso, Kenya, Cameroon, Mauritius, Seychelles, and South Africa tend to
illustrate these new trends between 2000 and 2010 (oEcp, 2016). While
low, unskilled migration seems to have increased toward low-income coun-
tries at the same time that high-skilled inflows were dropping, the opposite
is true for countries with higher income levels on the continent. Some dis-
tinctive corridors could thus be highlighted as linking privileged territories
(Gauteng, the Western Cape, the Dakar pole, Northwestern Morocco, etc.).
This is an enlarged circulation of skills indeed, including new and promis-
ing places, though reproducing asymmetrical developmental conditions
and relations between disparate areas with different potential resources.

In Africa, the outstanding figures for skilled female migration deserve
notice. At 18 percent, the rate of expatriation is twice and three times that of
Latin America and Asia, respectively (0EcD, 2016). Another striking piece
of evidence is the expanding proportion of misused expatriate skills in the
OECD receiving countries (people unemployed or overqualified for their jobs).
In 2010, employment conditions had degraded for more educated migrants
compared to 2000 (0ECD, 2015a). These social components of human resource
flows from the Global South today show the complexity of the situation: not
every region has the same characteristics, and the effectiveness of mobility
in the allocation of these resources is not fulfilled in the North, posing a
great challenge for the South.

In a special issue of the journal Hommes et Migration on African skilled
migration, various cases reported show the inevitable fate of highly educat-
ed migrants from Mali and Senegal (Dia, 2014). Regardless of where they have
been trained and where they try to remain, to go, or to come back, their employ-
ability remains low after completing their degrees. This issue of brain waste
is a huge concern for the years ahead. The challenge is to address it without
any naive belief in widespread success stories, which abound on the African
continent today, but with a committed involvement in quality upgrade of
skills use everywhere.
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Finally, when looking at the heterogeneous dynamics of South-South
migration and the debate between local or global determinants of these flows,
an explanation or a demonstrative description may help interpret present out-
comes. From Latin American evidence, two patterns of immigration may be
distinguished. Argentina, with a traditional regional pool of migrants, remains
the major immigrant country, while Brazil is gradually catching up through
very different, diversified and globalized channels (figures 4 and 5, in dark:
countries of the Latin American region).
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Brazil draws more on long-distance 0ECD human resources, while Ar-
gentina relies more on developing South American countries. But the two
patterns have also similarities: both attract people from close neighbors or
historical European partners.

Interestingly enough, a closer look at the components of this immigra-
tion does not deeply modify the patterns (figures 6 and 7).
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FIGURE 7
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While Argentina drives resources from geographical proxies to its skilled
labor market, Brazil is integrating lots of different citizens with diverse edu-
cational backgrounds.

The cases of Brazil and Argentina, with different immigration patterns,
highlights the diverse types of possible South-South migration. It leaves
room to strategies and also demonstrates the importance of historical links
as well as geographical determinants.

Then, what shifting trends in South-South migration are we dealing
with finally? First, the shift may not be that much the fact that South-South
flows exist, but rather the patterns that they follow. Moreover, diversity
seems important and no exclusive option prevails. Local and regional di-
mensions coexist with long-distance global trends. The asymmetrical rela-
tionships between countries remain determinant even among partners from
the same region or hemisphere.

The appropriate use of global human resources is at stake with contem-
porary multi-polar mobility. Multilateral policy and governance are more
crucial than ever today. The more widely distributed attraction that exists
nowadays is an opportunity to think collectively in a better way about their
design and implementation.
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GOVERNING MOBILITY AND DIFFERENCE
IN AFRICA'S URBAN ESTUARIES

Loren B. Landau™

Introduction

Across Africa and much of the “Global South,” new immigrants and the re-
cently urbanized population increasingly co-occupy estuarial zones loosely
structured by state social policy and hegemonic cultural norms.! Building
on 15 years of research in Kenya, Mozambique, South Africa, and the Dem-
ocratic Republic of Congo, this article reveals cracks in the conceptual
foundations on which discussions of local government and migrant integra-
tion debates are normally premised, including presumed distinctions be-
tween locals and foreigners based on nationality. In the kind of convergence
zones discussed here, it is often unclear how to define the local when almost
everyone is from elsewhere. Moreover, it may be citizens —not refugees or
other immigrants— who are the most economically marginalized.? Those
of us concerned with migrant rights and urban governance must also ques-
tion the mechanisms and desirability of claiming political rights and the
centrality of state laws and institutions in providing or protecting them.
Despite this fluidity and fragmentation, these are not ungoverned or
ungovernable spaces. Yet municipal authorities often lack the ability to read
their demographics and political dynamics, let alone to engage progressively

* Loren B. Landau is the South African Research Chair in Mobility and the Politics of Difference
at the African Centre for Migration & Society, University of the Witwatersrand, Johannesburg.

!'See United Nations Human Settlements Programme (UN Habitat). 2008. State of the World's
Cities 2010/2011: Bridging the Urban Divide. Nairobi: UN Habitat.

2 See L. B. Landau and M. Duponchel, “Laws, Policies, or Social Position? Capabilities and the
Determinants of Effective Protection in Four African Cities,” Journal of Refugee Studies 24(1)
(2011): 1-22; S. Madhavan and L. B. Landau, “Bridges to Nowhere: Hosts, Migrants, and the
Chimera of Social Capital in Three African Cities,” Population and Development Review 37(3)
(2011): 473-497.
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with them. Part of this is due to general challenges of measuring mobility
and informality. Yet, it is often tied to broader conceptual and political con-
cerns: a general disinterest in engaging with the mobile and marginalized
and unwillingness to accept that these spaces may well be governed by locally
legitimate actors unaccountable to the state or constitution.?

Emerging estuaries present novel governance and integration challeng-
es while exacerbating others. This demands that scholars and activists
adapt. The lessons are perhaps most stark for those concerned with the rights
and welfare of immigrants: a need to engage beyond immigration policies and
to judiciously mobilize the language of rights. Instead, we must appeal to the
interests of more politically potent groups and officials, groups that rarely in-
clude migrants or those on urban margins. Wherever possible, enhanced
technocratic expertise and stealth advocacy bolstered by more holistic under-
standings of the actors and activities within the estuary can help immigrants
and other migrants claim the kinds of rights and resources they strive for.

Reframing Integration

This article focuses specifically on the socio-political formations and strate-
gies emerging in a context of rapid demographic growth, continued mobili-
ty, and relatively weak formal regulatory infrastructure.* Across Africa and
elsewhere in the “Global South,” the elite and well-connected have evacu-
ated inner-city neighborhoods in favor of new peri-urban estates and gated
communities.’ In their place, rural migrants, international migrants, and the
“upwardly mobile” urban poor converge. In many places, peri-urban areas that
were recently scarcely populated are becoming stations and destinations for
people moving from cities and those first coming to them.

Unlike urbanizations of years past, contemporary mobility into, within,
and through cities often occurs without industrialization or the expansion

3 See L. B. Landau and A. Segatti with J. P. Misago, “Planning and Participation in Cities that
Move: Identifying Obstacles to Municipal Mobility Management,” Public Administration and
Development 33(2)(2013): 113-124.

*See D. Saunders, Arrival City: The Final Migration and Our Next World. New York: Knopf, 2011.

> See United Nations Human Settlements Programme (UN Habitat), 2011. State of the World's
Cities 2010/2011: Bridging the Urban Divide. Nairobi: UN Habitat, 2011. Also J. Briggs and D.
Mwamfupe, “Peri-urban Development in an Era of Structural Adjustment in Africa: The City of
Dar es Salaam, Tanzania”, Urban Studies 37(4)(2000): 797-809.
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of public service provision, state institutions, or centralized political author-
ity.® This results in extensive growth on urban “edges” beyond the regulatory
reach of city planners and state institutions. Typically characterized by lim-
ited social capital and zones of dense impoverishment,” contemporary cit-
ies are readily read as violent and atomized dystopias.® Yet the absence of
social, economic, or political hegemonies also opens up possibilities for emerg-
ing forms of solidarity and life courses: these sites are grand experiments in
social dynamics, domination, and resilience.

Among the new urban formations are “urban estuaries,” formed as people
move into, out of, and through cities in search of profit, protection, and pas-
sage elsewhere.” Much like natural estuaries where interactions between
tides and rivers create unique and dynamic ecosystems, these urban gateways
are fashioned by the multiple human movements taking place within them.
In these zones, cultural and linguistic heterogeneity are often the empirical
norm, not the exception, as, too, is ongoing mobility of people and resources.

These spaces’ demography and dynamics challenge ready distinctions
between guests and hosts and between domestic migrants and those who have
travelled internationally. In many cases, it is difficult to know what being a
local might even mean. Given the novelty of these spaces and their ongoing
fluidity, it is also difficult to know what “incorporation” or integration might
look like. When almost everyone is an arriviste or en route, who is the host?
What is the community? Formal citizenship or legal status often map poorly
on rights or welfare. In some instances, foreigners may do better economi-
cally and be more welcome than citizens from ethnic minorities. Elsewhere,
emergent migrant enclaves may set the terms of engagement and exclusion.

¢ J. Beall, “Globalization and Social Exclusion in Cities: Framing the Debate with Lessons from
Africa and Asia,” Environment and Urbanization 14(1)(2000): 41-51. See also C. W. Kihato and
S. Muyemba, “The Challenges and Prospects of African Urbanisation: Forging Africa’s Economic
Growth through Sustainable Urban Policies,” Report for the African Centre for Cities, Univer-
sity of Cape Town, 2015.

7 See S. Madhavan and L. B. Landau, “Bridges to Nowhere...”, op. cit.

8 See R. D. Kaplan, “The Coming Anarchy: How Scarcity, Crime, Overpopulation, Tribalism and
Disease Are Rapidly Destroying the Social Fabric of Our Planet,” The Atlantic Monthly 273(1994):
44-76.

? See A. Simone, City Life from Jakarta to Dakar: Movements at the Crossroads. New York /London:
Routledge, 2009; P. Jenkins, “In Search of the Urban-Rural Frontline in Post War Mozambique
and Angola,” Environment and Urbanization 12(1)(2003): 137-152; M. Piel and K. A. Opoku,
“The Development and Practice of Religion in an Accra Suburb,” Journal of Religion in Africa
24(3)(1994):198-227.
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Beyond rethinking the host-guest dichotomy, we need to ask two further
questions: a) Do migrants living in the estuaries or other gateway zones want
to claim the kind of rights and representation that come from membership
in a stable, place-bound urban community? and b) What role do immigration
policies and documents have in fostering inclusion? Individual and family
migration projects often work at cross purposes to place-bound political com-
munities. For many, urban spaces serve more as way-stations in ongoing
journeys than as final destinations where the goal is to extract resources to
subsidize a “real” life they have or imagine in “multiple elsewhere.”!? This on-
going orientation to multiple peoples and places help generate a kind of per-
manent temporariness in which they actively resist incorporation.!! These
factors, combined with the insecurity of land tenure, the possibility of violence
as well as the lack of industrial development, permanent employment, or
other forms of economic security mean urban dwellers often maintain their
feet in multiple sites without firmly rooting themselves in any one.!?

Consequently, rather than recognition as full political or social beings,
people often work toward usufruct rights: not the opportunity to own, but to
extract the resources needed to further their ambitions.!* Moreover, what rights
are claimed are gotten through “horizontal” or social means beyond or in spite
of the laws and state institutions. In so doing, they implicitly move beyond
discussion of immigrant integration by calling into question the fundamental
meaning of legitimacy and political community and the centrality of formal
state institutions. Indeed, for reasons that cannot be detailed here, the state’s
position as the center of policy formation, protest, and service delivery is far
from assured in Africa’s cities and elsewhere in the Global South. Conse-
quently, many urban residents effectively live in the “brown areas” beyond

19A. Mbembe and S. Nuttall, “Writing the World from an African Metropolis.” Public Culture
16(3)(2004): 347-372.

' C. W. Kihato, Migrant Women of Johannesburg: Everyday Life in an In-Between City. London:
Palgrave (2013); L. B. Landau, “Transplants and Transients: Idioms of Belonging and Dislocation
in Inner-city Johannesburg,” African Studies Review 49(2)(2006): 125-145; P. Kankonde, “Transna-
tional Family Ties, Remittance Motives, and Social Death among Congolese Migrants: A Socio-
Anthropological Analysis,” Journal of Comparative Family Studies 41(2)(2010): 225-244.

12See . Freemantle, “You Can Only Claim Your Yard and Not a Country’: Exploring Contexts,
Discourse and Practices of Quotidian Cosmopolitanism amongst African Migrants in Johan-
nesburg” (PhD dissertation, University of the Witwatersrand), 2010.

13 L. B. Landau and I. Freemantle, "Beggaring Belonging in Africa’s No-Man’s Lands: Diversity,
Usufruct and the Ethics of Accommodation,” Journal for Ethnic and Migration Studies 42(6)
(2016): 933-951.
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the state’s direct influence.!* These are not necessarily “non-state spaces.”!>
Rather, they are zones where state action has only indirect or partial sway,
influence that is often evident by efforts to elude or hinder policy. There we
find multiple levers of change with varied and variable effects. Moreover,
one cannot always be sure of what will happen if one of them gets pulled.

Engaging the Estuary

If processes of incorporation are to occur in the estuarial spaces described
above, what then is the role of scholars and activists? Indeed, in cities across
the world, development agencies, activists, and local authorities are in-
creasingly tasked with working in messy political spaces with a range of ac-
tors who may have little interest in, knowledge of, or capacity to incorporate
immigrants, migrants, or other marginalized groups. In many instances they
have every interest not to do so. Building on the recognition of immigrants’
limited political cache means moving beyond appeals to blunt principles of
rights or incorporation. Indeed, marginalizing migrants may be more politi-
cally beneficial. Moreover, migrants of all stripes may actively avoid the kind
of visibility and incorporation activists often pursue.

While some may be tempted to continue ignoring such sites or call for
their incorporation into more formal and planned governance regimes, neither
option is possible or palatable. Such spaces are simply too demographically
dynamic to ignore over the long term. Moreover, crudely formalizing them
ignores their functionality as gateways into, through, and out of cities and is
likely to drive elsewhere the processes and people described here.

In contexts of widespread decentralization and deprivation, activists and
scholars’ explicit engagement with municipal authorities and urban popula-
tions demands a shift in both approach and language. Often the most effective
form of engagement with local authorities comes when we recognize their
interests and incentives and develop strategies to align them with our (or
immigrants’) concerns. This may take the form of direct calls for resources
aimed at immigrants and refugees. More frequently, it will mean demonstrat-
ing how the presence of immigrants and the estuary more generally can be a

4 G. O'Donnell, “Why the Rule of Law Matters,” Journal of Democracy 1(4)(2004): 32-46.
15 ]. Scott, Seeing Like a State. New Haven: Yale University Press, 1998.
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political or financial asset by providing enhanced revenue through taxes, voters,
or by attracting direct assistance from development or aid agencies. In almost
all instances, we must find creative and flexible means of insinuating con-
cerned individuals into existing programs and policies or enhancing existing
programs in ways that are compatible with fluid, diverse spaces. Through this

kind of stealth or “bureaucratic incorporation,”®

we can avoid complex and
contentious public battles over immigrant and migrant rights, but instead
build solidarities with local marginalized constituencies.

Providing incentives in the form of resources, prestige, or opportunities
for professional advancement are likely to promote progressive involvement.
However, the specific language of one’s approach or appeals needs to be
tailored: what works well to mobilize sympathy and support in one setting
may prove ineffective or potentially harmful in another. Similarly, appeals to
principles (rights, inclusivity, justice, efficiency, obligations) will generate di-
vergent results among planners and politicians steeped in different traditions,
priorities, and institutional or political incentives.!” Moreover, international
and national obligations to aid immigrants in contexts where local populations
are themselves vulnerable and poor only breed resentment and hostilities
from those local populations and political backlash from leaders with local
voting constituencies.

Wherever possible, calls for localized interventions should be smaller,
smarter, and stealthier. In highly fluid spaces where migrants of all stripes
are seen as politically marginal or even threatening, efforts to promote pro-
gressive engagement means demonstrating the benefits to bureaucrats and
politicians. Elsewhere it can be done through small-scale engagement to amend
licensing or other regulations. Indeed, the most rapid change in welfare
outcomes and incorporation can be achieved through highly localized, sec-
torally-specific advocacy. In politically hostile or contentious environments, a
stealthy approach may be the way to go. Although it goes against the grain
of those striving for legal recognition and protection (a characteristic of many
international aid organizations), positive change in local regulations or by-

10 H. B. Marrow, “Immigrant Bureaucratic Incorporation: The Dual Roles of Professional Mis-
sions and Government Policies,” American Sociological Review 74(5)(2009): 756-777.

17 See J. Donnely, Universal Human Rights: In Theory & Practice (2nd Edition). Ithaca: Cornell
University Press, 2003; J. Elias, “Struggles over the Rights of Foreign Domestic Workers in
Malaysia: The Possibility and Limitations of ‘Rights Talk,” Economy and Society 37(2)(2008):
282-303.
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laws can be achieved without making explicit reference to the inclusion of
refugees or immigrants. Removing provisions that provide free access to public
services only to “locals” enables everyone to de facto access the service. More-
over, it helps subtly erode incentives for mobilizing as locals and others.

Recognizing the fluid populations and the multiple social identities
people adopt to make it amid contemporary forms of urban precarity, often
the most effective forms of incorporation are also those that rely on legal and
social “invisibility.” Understanding how people in the estuary access markets
and services may ultimately lead to advocacy strategies premised on “benign
neglect”: allowing people to negotiate their own way into markets and ser-
vices. This falls short of guaranteeing universal access, but it may be quicker,
cheaper, and more politically and economically sustainable than making such
universal demands.

Where possible, extending or slightly tweaking existing mechanisms can
also win popular political favor for populations that would otherwise be stig-
matized or scapegoated. Rather than developing programs to integrate immi-
grants, it may be wise to offer vouchers or supplements to housing programs
already established for the poor, or offer technical assistance to city planners so
that their initiatives better serve long-term residents and people of concern. Such
technocratic endeavors also open multiple spaces for engagement. Rather than
relying on rights to “trickle down” from national policy pronouncements
—although this may be required in highly centralized systems— a sectorally
specific approach opens multiple spaces for commitment. Compromising with
municipal or sub-municipal bureaucrats may do little to change national policy,
but appeals to professional values can often do more and do it more quickly
than high-level policy reform. Wherever possible, humanitarians should
build on the possibilities for “bureaucratic incorporation.”

Engaging in the estuary does not mean abandoning traditional campaigns
for documentation, legal status, or reform to refugee and immigration laws.
Such campaigns remain important symbolically even if documentation and
formal rights translate poorly into practical protection in loosely legalized
estuarial spaces.'® Instead the approach presented here suggests that in en-
gaging with local authorities, we should look for new opportunities for soli-
darity and appeals to interest. To do this requires a new, spatial perspective,

8 L. B. Landau and M. Duponchel, “Laws, Policies, or Social Position? Capabilities and the
Determinants of Effective Protection in Four African Cities, Journal of Refugee Studies.
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for as Soysal notes, “All these trends imply that the nation state as a territorial
entity is no longer the source of legitimacy for individual rights.”*® Marrow’s
work on bureaucratic incorporation of immigrants into the United States can
provide one route. She speaks about how “bureaucrats’ responses to immi-
grants’ interests precede those of elected officials and are driven by strong
professional norms.”?’ Elsewhere, appealing to more generalized interests,
around housing, crime, or other concerns —that is, not rights— can help ap-
peal to local political incentives in ways that do not draw lines or make refer-
ences to discourses that are seen as foreign, threatening, or unwelcome. In all
cases, the language must resonate locally, the interventions be locally legiti-
mate, and the approach gradual and cautious.

No strategy is guaranteed to produce results. As such, seeking effective
incorporation in the estuary demands diversified expertise and points of en-
gagement. It also means pragmatism and humility; a willingness to accept a
limited scope of action, and then, in many instances, people will actively
avoid or evade even the best intentioned initiatives. Small shifts in by-laws,
performance incentives, or small-scale alignment of interests can produce
immediate, positive effects by opening spaces for people to make their own
choices and access resources as they see fit. Such initiatives require consid-
erable up-front effort and expertise, but they need not to demand extensive
or sustained expenditures. In most cases, they demand that authorities and
activists accept the churning fluid spaces of the estuary rather than trying
to incorporate them fully into stable social and regulatory communities. Ac-
cepting that self-exclusion and deprivation may be part of people’s projects
is not justification for negligence, but it requires us to engage in ways that will
create patterns of urbanization and integration that may be uncomfortable for
us, but ultimately empowering to others.

Y. N. Soysal, “Changing Citizenship in Europe: Remarks on Postnational Membership and the
National State.” In D. Cesarani, ed. Citizenship, Nationality, and Migration in Europe. London:
Routledge: 1996, 21.

20 H. B. Marrow, “Immigrant Bureaucratic Incorporation,” American Sociological Review, Octo-
ber 2009: 758.
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MIGRATION AND MEGACITIES



na de las consecuencias de la alta movilidad de personas dentro

y entre las naciones es el surgimiento de las megaciudades, cuya

densidad poblacional sobrepasa los diez millones. La mayoria de
las treinta y cinco hoy reconocidas se encuentra en paises en vias de desa-
rrollo, los cuales han experimentado muy elevadas tasas de urbanizacion.
Las ciudades concentran el capital humano y con él la creatividad, asi
como las actividades econémicas y culturales. La megaciudad se ha con-
vertido en un polo de atraccion para la busqueda de mejores empleos,
niveles de vida mas altos, y en general para quienes aspiran a trayecto-
rias personales mas interesantes que las que tenian en sus comunidades
de origen. En consecuencia, esos espacios tienen el potencial de influir
amplia e intensamente en los derroteros que ha de seguir el desarrollo
humano. Es cierto también que muchos de estos inmensos conglomera-
dos alojan cinturones de miseria en donde prevalecen el crimen, la en-
fermedady la alienacion. La esperanza de una vida mejor muy a menudo
se ve reemplazada por la precariedad permanente, la baja calidad del
empleo y la ausencia de un sentido de comunidad. La polarizacion eco-
ndémica es la norma en algunas de estas ciudades, como lo evidencian la
vecindad entre las ciudades pérdidas y las agencias de venta de automé-
viles lujosos. Los analistas que aportan sus trabajos a esta secciéon aborda-
ran cdmo pueden planearse las megaciudades para mejorar la condicién
humana, siendo ejemplo de un desarrollo incluyente, al disminuir las
adversidades padecidas por quienes las habitan. Conoceremos sobre
las mejores practicas en varias de estas grandes urbes, de la cuales otras
ciudades podran aprender mucho considerando que enfrentan los difi-
ciles retos relacionados con fenédmenos como el crecimiento excepcio-
nalmente acelerado de la poblacién y las presiones que esto provoca en
los gobiernos locales, en la infraestructura y en las relaciones sociales.



mong the consequences of the high mobility of people within and

between countries is the growth of the megacity, cities with pop-

ulations beyond ten million people. The majority of the world's
35 megacities are in developing countries which have experienced ex-
traordinary rates of urbanization. Cities concentrate human capital and
with it human creativity and economic and cultural activity. The megacity
has become a magnet for people seeking better employment, higher liv-
ing standards, and more interesting lives than what they have experi-
enced in their previous rural communities. Megacities, therefore, have
the potential to underwrite human development broadly and intensely.
But many of these huge conglomerations of people have, to the con-
trary, been host to slums of dire living conditions, crime, disease, and
alienation. The allure of a better life often is replaced with the reality of
continued poverty, low quality work, and a diminished sense of commu-
nity. The extent of economic polarization is extreme in some of these
cities, evident in the contiguity of slum with luxury automobile dealer-
ships. Authors on this section will consider how megacities can be
planned and governed to enhance their potential to better the human
condition, to exemplify the best of inclusive development, and to dimin-
ish the exploitation of those who come to live in them. We will read about
best practices in some of these cities from which others can learn as they
grapple with the challenges of exceptionally rapid population growth
and the stresses that it places on local government, on infrastructure, and
on social relations.






CHINA'S URBANIZATION, POPULATION FLOW, AND
REGIONAL DISPARITIES IN ECONOMIC DEVELOPMENT

Huiyao (Henry) Wang™

The number of China’s outbound migrants is estimated to be 9 million
(United Nations, Department of Economic and Social Affairs: UNDESA). An
estimated 245 million Chinese internal migrants —a number equivalent to
two-thirds the population of the United States— have left the countryside
and migrated to the cities in recent years (Report on China’s Migrant Popu-
lation Development, 2014, National Health and Family Planning Commis-
sion of China).

Urbanization Trends in China

China has experienced considerable urbanization in the last three decades.
In 1949, there were only 132 cities and an urban population of 27.4 mil-
lion, while in 2013, China already has 661 cities with a total urban popula-
tion of 731 million.

Urbanization levels are high in the coastal area and the Northeast and
relatively low in Central and Western China. The provincial pattern of Chi-
na’s economic development is similar to the pattern of urbanization. Its ur-
banization plan for 2014 to 2020 aims at raising the urban population to 60
percent by 2020 and to initiate a new round of economic growth.

* PhD. Founder and President, Center for China and Globalization (ccG); President, China
Global Talent Research Society; Dean, Institute of Development Studies, Southwestern Uni-
versity of Finance and Economics.
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FiGure 1
CHANGING RELATION OF THE URBAN AND RURAL PopuLATION (1)
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Sourck: United Nations, 2014. World Urbanization Prospects. See <https://esa.un.org/unpd/wup/
Country—Profiles/>.

In 2014, China had six megacities and ten cities with populations be-
tween 5 and 10 million (United Nations, 2014. World Urbanization Pros-
pects); and, by 2030, China will add another megacity and six more large
cities; by 2050, China’s urban population will increase by 300 to 700 million,
with a forecasted urbanization rate of 79 percent.
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China’s new urbanization trajectory faces new challenges: the hukou
system; the urban-rural income gap; the urban population’s rising energy
demand; and energy-related air pollution. And China has to improve the ef-
ficiency of urbanization. For instance, it must eliminate the barriers to labor
movement and accelerate labor migration (World Bank and Development
Research Center of the State Council, China, 2014) and avoid the emer-
gence of overcrowded megacities.

The new super-city will accommodate over 100 million residents; Aim
to stimulate the region’s economy and promote the growth of innovative in-
dustries; A more decentralized pattern that sees more growth away from
Beijing. On July 11, the Beijing Municipal Committee of the Communist
Party of China (cpc) announced that Beijing would move some local indus-
tries and functions unrelated to its role as the country’s capital to the sub-
urbs and neighboring Hebei Province and Tianjin. The Beijing Municipal
Government offices and affiliated institutions will gradually be moved to
Tongzhou to make the city’s central areas less crowded.

China’s Internal Migration

Such urbanization and economic growth has been accompanied by a massive
population shift from rural to urban areas.

Though the nominal urbanization rate in China today is 54.77 percent,
the actual rate is only 36 percent due to the hukou system.! Only 36 percent
of China’s total population are urban hukou holders. For example, Dong-
guan’s total resident population is 8.25 million, but the registered inhabitants
are less than 2 million. The decrease of the floating population into Dong-
guan has caused a labor shortage. In addition, increasing internal migration
has posed enormous challenges to floating population management.

! Hukou migrants are those who are formally granted hukou status in the destination (city, town,
and township).
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FIGURE 2
CHINA’'S URBAN AND RURAL PoPULATION (2013)
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Sourck: China Statistical Yearbook (various issues): <www.stats.gov.cn/tjsj/ndsj/2014/index.ch.htm>.

FIGURE 3
INTERNAL MIGRANTS IN CHINA'S ToTAL POPULATION BY AGE

30 N\

A
. T
. [\

15 .
7/
O LIS e e s s LI s s

03691215 18 21 24 27 30 33 36 39 42 45 48 51 54 57 60 63 Age

Year 2000 ---- Year 2005 — Year 2010

SOURCE: 2005 population sample surveys and the 2000 and 2010 national censuses.

The average age of migrant laborers has increased. In 2000, of all the
migrant workers, those between 19 and 24 made up more than 10 percent
of the national population. However, in 2010, the age range had been ex-
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tended to 18 to 45 years old. It is noteworthy that the percentage of migrant
workers falls sharply after the age of 45.

Spatial Patterns of Internal Migration in China

The coastal regions have been in the lead in developing markets, and they
also play important roles in eliminating institutional obstacles that prevent
workers from moving across regions.

As a result, Eastern China has become the prime destination for intra-

provincial and inter-provincial migrants.

FiGURE 4
DISTRIBUTION OF INTERNAL MIGRANTS WITHIN
AND TO THE EASTERN REGION

(%)
Origin
National

Destination Years East ~ Central ~ West Percentage Change
East 1987 49.7 61.7 44.2 52.0 --

1990 56.0 59.0 49.3 54.6 +2.6

1995 63.5 71.8 56.5 63.1 +8.5

2000 64.4 84.3 68.3 75.0 +11.9

2005 78.3 89.8 80.1 84.6 +9.6

2010 79.4 90.7 83.6 86.4 +1.8

SOURCE: 1987, 1995, and 2005 population sample surveys and the 1990, 2000, and 2010 national censuses.
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FIGURE 5
PERCENT OF MIGRANT WORKERS IN
CHINA'S TOTAL POPULATION BY AGE
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The acceleration in population flow to the eastern region, however, has
been slowing down. From 2005-2010, the share of internal migration to the
central region increased by nearly 0.8 percent, while to the western regions,
it dropped by nearly 2.6 percent.

New trend: Megacities to second/third-tier cities. A survey released by
Zhaopin.com, a leading human resource and recruitment company in Chi-
na, shows that approximately 66.1 percent of graduates chose to find a job
in second/third-tier cities spontaneously instead of staying in first-tier cities,
compared with 51.6 percent in 2014, and 49.7 percent in 2013 (China So-
cial Science Network, 2015). And a new trend has emerged: with economic
growth, there is greater pressure in megacities.
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FIGURE 6
GbP GROWTH
(%)
City 2010 2011 2012 2013 2014
Shanghai 14.08 11.83 4.72 7.47 9.07
Beijing 16.13 13.37 11.25 9.55 9.39
Guangzhou 16.04 16.75 9.46 13.79 8.34
Shenzhen 16.83 20.05 12.59 11.97 10.36
Tianjin 22.64 21.32 15.14 11.52 9.41
Chongging 20.89 26.82 14.46 10.45 12.71
Suzhou 19.24 16.12 12.08 8.36 5.73
Wuhan 20.45 21.41 18.47 12.45 11.78
Chengdu 23.30 25.21 17.10 11.92 10.40
Hangzhou 16.69 17.87 11.30 6.91 10.28

Sourck: Bureau of Statistics of each province. Calculated by cca. National Bureua of Statistics of China.

MIGRANTS LIvING CoNDITIONS IN CITIES

Rural-urban migrants are the main source of labor for industry in China,
helping to maintain its low-cost advantage.

The hukou system is a unique institutional barrier: individual Chinese
accessibility to social services and welfare benefits is determined by the
hukou. It prevents individual development and makes successful integra-
tion difficult. The children of migrant workers are not entitled to enjoy local
services on equal terms with their peers, such as education.

Migrants from rural areas are not free to sell their rural land holdings.
This limits their ability to buy urban housing, invest in urban businesses, and
integrate into urban civil society.
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A Survey on Migration Flows between
Beijing and Chengdu

In 2005, the Center for China Globalization (ccG) conducted a survey exam-
ining the flow of educated and skilled talent between Beijing and Chengdu.
And we found that, for Sichuan talent, family ties are the most important
reason for them to relocate to Chengdu; The better living environment is the
main reason that attracted both Sichuan and non-Sichuan talent to relocate
to Chengdu. The inability to acquire Beijing hukou status is an important
factor that pushes Sichuan talent to leave Beijing: also, housing costs, living
costs, and air pollution are the main reasons pushing people to leave Bei-
jing. A better environment for personal growth and job opportunities are
the two major reasons for the remaining Sichuan talent stays in Beijing.

FIGURE 7
SURVEY QUESTION: WHAT ATTRACTED YOU BACK TO CHENGDU
TO PURSUE YOUR CAREER? (UP TO 8 OPTIONS) (%)

Sichuan/Chengdu lifestyle
Chengdu’s improved connectivity with other cities

Chengdu’s improved provision of public services
and infrastructure

Less work demand/pressure/stress

Better living environment
Lower living cost

Taking care of my elderly parents

Better child care and educational opportunities
for my children

Be closer to my family and Sichuan friends
Better personal social/business network

Better entrepreneurial environment with respect to doing
business costs, product markets, and government policy

Attractiveness of Chengdu’s Talent Acquisition Policy
Higher income and/or higher standard of living

Take greater advantage of your university/
college major

Better career development and job opportunities

0 10 20 30 40 50 60 70 80

® Group 1: The Sichuan talent who lived and worked in Beijing, but then
subsequently returned to their home province by relocating to Chengdu.
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FiGURE 8
SURVEY QUESTION: WHAT PUSHED YOU TO LEAVE BEIJING?
(UP TO 6 OPTIONS)
(%)

Difficulty of adapting to the Beijing lifestyle

Difficulty of taking care of parents

Being separated from your family
and Sichuan friends

Difficulty of raising children
High day-to-day living costs
Traffic congestion

Severe air pollution

High housing costs

Unable to acquire a Beijing Hukou
(a record in the system of household registration)

Fast work and life pace and related stress

Limited career development opportunities
and fiercely competitive local job market

Unemployed

69.2

63
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® Group 1: The Sichuan talent who lived and worked in Beijing, but

then subsequently returned to their home province by relocating to

Chengdu.
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FIGURE 9
SURVEY QUESTION: WHAT ATTRACTED YOU TO CHENGDU
TO PURSUE YOUR CAREER? (UP TO 7 OPTIONS)
(%)

Chengdu’s improved connectivity
with other cities

Chengdu'’s improved provision of public services
Spouse is working or living in Chengdu

Appeal of Chengdu/Sichuan lifestyle

Better living environment
Lower living cost and less pressure in life

Better personal social/business network

Better entrepreneurial environment
with respect to doing business costs,
product markets, and government policy |

Attractiveness of Chengdu’s Talent
Acquisition Policy |

Higher income and/or higher living standard,
due to lower living costs

Take greater advantage of your university/
college major

Better career development and job opportunities F 9.1

0 10 20 30 40 50 60 70

¢ Group 2: The talent not originally from Sichuan, but who lived and
worked in Beijing, and now have relocated to Sichuan.
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Ficure 10
SURVEY QUESTION: WHAT PUSHED YOU TO LEAVE BEIJING?
(UPTO 5 OPTIONS)
(%)

Difficulty of adapting to the Beiging lifestyle

Difficulty of raising children (finding adequate child care,
high pressure and competition in school studies, and problems
in ensuring they have good primary and secondary education

High day-to-day living costs 40
Traffic congestion 20
Several air pollution 40

High housing costs

Unable to acquire a Beiging Hukou
(arecord in the system of household registration)
Fast work and life pace and related stress 40

Limited chances for further career development
and a fiercely competitive job market

¢ Group 2: The talent not originally from Sichuan, but who lived and
worked in Beijing, and have now relocated to Sichuan.

Our Findings: For Sichuan talent, family ties are the most important
reason for relocating to Chengdu. The better living environment is the ma-
jor reason that attracted both Sichuan and non-Sichuan talent to relocate to
Chengdu. Unable to acquire Beijing Hukou is an important factor that
pushed Sichuan talent to leave Beijing. Housing costs, living costs, and air
pollution are the major reasons pushing people to get out of that city. A better
environment for personal growth and job opportunities are the two major
reasons for the remaining Sichuan talent to stay in Beijing.
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China’s Urbanization, Population Flow,
and Regional Disparities in Economic Development

China’s economic growth has been accompanied by a massive population
shift into urban areas (World Bank and Development Research Center of the
State Council, China, 2014).

Ficure 11
URBANIZATION RATE AND PER CAPITA INCOME
IN CHINA (1987-2011)
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Source: World Bank and Development Research Center of the State Council, China (2014).
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FIGURE 12a
GDbpP AND URBAN PopuraTION GROWTH RATES IN CHINA (1973-2012)
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Ficure 12b
STRUCTURE OF LABOR MARKET AND URBANIZATION RATE (1963-2011)
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Sourck: World Bank staff estimates based on cEic dataset.
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Based on the model developed by Chenery and Syrquin (1975) and using
the data covering 31 provinces between 2000 and 2013 from the China Sta-
tistical Yearbook (various issues) and Chinese Population Statistics Yearbook
(various issues), we investigated the relationship between China’s urbaniza-
tion, population flow, and regional disparities in economic development.

Dependent variable: We used the ratio of non-agricultural population as
the proxy for the provincial urbanization rate. And three independent vari-
ables: 1) The logarithm of per capita Gpp. We used this to feature the regional
development level; 2) The population size of a province. We used population
size as a proxy for scale economies of a province; and 3) Net migration rate, the
difference between immigrants and emigrants to and from an area in a pe-
riod of time, divided by 1 000 inhabitants (based on mid-year population). We
used this to measure the impact of population flows on provincial urbanization.

Our Findings

Per capita Gpp, which represents the level of regional economic development,
has a significant positive effect on the urbanization level, strongly suggesting
that the latter depends on regional economic development. Generally, pop-
ulation has a negative effect on urbanization. A spatial analysis shows that the
effect of population on urbanization appears to be significantly positive only
in the western provinces, but not significant in the eastern area and signifi-
cantly negative in the central provinces. This suggests that overpopulation in
China, especially in eastern and central provinces, eventually impacts the
urbanization level. Population flow has a positive effect on urbanization. A
spatial analysis shows that the effect of population flow appears to be sig-
nificantly positive only in the eastern and central provinces, but not in the
western area, suggesting that the population flow exacerbates the gap be-
tween the eastern, central, and western areas.

Conclusion and Policy Implication

Conclusion: The empirical analysis of provincial urbanization levels shows
regional disparities of urbanization in China. The reforms in favor of the
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coastal provinces lead to a widening of these regional disparities. However,
the speed-up of that policy in Western China will hopefully stimulate the
development of urbanization in the future. As a developing country charac-
terized by regional imbalances, coupled with an imperfect market economy
and a large population, the Chinese government shall develop multiple models
of urbanization that fit the country’s different regions.

Challenges for City Management Due to Urbanization: crime, social secu-
rity inequality, employment, wealth gap, economic inequality, and cultural
conflicts.

China has a huge number of new graduates every year. In 2015, an esti-
mated 7.5 million university graduates will enter the Chinese work force.
Many of these new graduates cannot get hukou in first-tier or second-tier
cities. And they still prefer to stay in large cities for more employment
opportunities.

Policy Implication: Break through the threshold for the flow of talent:
1) Cancel the restriction on residential land sale for rural people and en-
courage them to buy urban housing, invest in urban businesses, and integrate
into urban civil society; 2) bring in more foreign nationalities to improve the
international level of cities. Reform the entry, exit, and remain policy and
lower the “Green Card” threshold for foreigners; and, 3) ease the policy on
hukou status for new graduates in first- and second-tier cities.






MEGACITIES AND MIGRATION: UNDERSTANDING
THE COSTS AND BENEFITS OF MIGRATION

Michael Keith*

Some things are simple. We live in an “age of migration.” We live in an ur-
ban age. We know the numbers. Or to be more accurate, we can guess the
numbers with a reasonable degree of accuracy. But migration continues to
trouble popular and political agendas across the planet. The future city
promises utopian dreams, but it also generates dystopian nightmares.

This short piece explores the sources of such ambivalence to argue that
concerns about migration are rooted not in an irrational sense of the value
migrants bring to the twenty-first-century metropolis, but in the deep con-
tradictions of the economic value of flows of people and the distribution of
costs such mobility incurs. It also suggests that to understand the costs and
benefits of migrant flows, we need to supplement the logics of neoclassical
economics with an understanding of the dynamics of the city, a sensibility
to the emergent scholarship of interdisciplinary urbanism.

What Is Simple

Conventionally, migration scholars have distinguished between internal and
international migration. In reality the distinction is sometimes less signifi-
cant than we assume: people after all move between places, not just coun-
tries. Cultural distance is not straightforwardly a correlate of geographical
distance. And overwhelmingly across the planet people are moving to cities.
It is time to understand migration through the lens of the city and the city
through the lens of migration.

* Director, Economic and Social Research Council, Centre on Migration Policy and Society
(compas), University of Oxford, United Kingdom.



72 MICHAEL KEITH

The journalist Doug Sanders has gone so far as to say, “What will be re-
membered about the twenty-first century, more than anything else except
perhaps the effects of a changing climate, is the great, and final, shift of human
population out of rural, agricultural life and into cities. We will end this century
as a wholly urban species.”

And the scale of movement across the globe is enormous. McKinsey have
suggested that by 2025,

® 225 cities in China will have one million inhabitants each (Europe
has 35 today);

¢ 350 million people will be added to China’s urban population; more
than the population of the United States today;

¢ | billion people will live in China’s cities; and

e [n India,
— 68 cities will have a population over 1 million, up from 42 today

(Europe has 35); and

— 590 million people will live in India’s cities.

We know that people move for many reasons: to join other members of
their family, to study, or because they are forced and have no choice. But
also that the major driving force is economic; most people move to improve
the life chances for themselves and their loved ones. In calculating the costs
and benefits of migration, we know that migrants benefit the places where
they arrive as well as themselves. We know that 40 percent of Fortune
500 companies have been started by migrants or their children. But we also
know that across the world immigration is commonly resented by people
who have either arrived earlier or make claims to be “indigenous” to the places
where migrants arrive.

In India in the last decade, the Thackeray family drew political support
from a strong message that amplified resentment of Bihari migrants to Mum-
bai. Across Europe the growth of religious and racial intolerance, and popu-
list islamophobia, has drawn on fears of the behaviors and proclivities of
new migrant arrivals. In 2012, a publically funded campaign by local citizens,
unsure of their future relation with mainland China, characterized those
taking advantages of Hong Kong’s superior maternity health facilities as “lo-
custs,” captioned with the slogan, “Are you willing to pay one million Hx
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dollars every 18 minutes to take care of mainland children born in Hong
Kong? ..... Hong Kongers have had enough!”

And intolerance can beget intolerance. Since the 1970s, Karachi, a city
forged by the demographics of India’s Partition and the discrimination
against migrant settlement, has spurred the growth of the Muttahida Qau-
mi Movement (MOM), a party whose electoral base appeals to the “majority
minority” of new arrivals and their second and third generations. The Mom
is known for allegations against it of assassination and violent protest but it
now controls the democratically elected city council. In 2016, the party
proposed as mayoral candidate a party member who sits in jail and its leader
has taken British citizenship and works from the inner-London suburb of
Edgeware.

Some might see these forms of intolerance as merely irrational or straight-
forwardly racist. Economists might counter that we need to understand both
the costs and benefits of migration. In this sense, migration’s externalities, the
unintended consequences of movement, might provide a lens through which
we can understand both the economic engine of migration and the crucible
of city change that shape the demographics of movement into the formal
and informal patterns of urban settlement.

The unintended costs and benefits of migration can be equated with
what economists normally describe as externalities or spillovers, consequenc-
es that bring benefits and damage to third parties, a notion first formally
theorized by Albert Pigou in the early twentieth century. Migrants normally
arrive schooled and skilled. They are more often young, tend to contribute
more to welfare nets than they take out, at least in the early years after their
arrival. The positive externalities of migration arise from the more efficient
use of the labor factor of production and the economic boosts of migrants
as both producers of wealth and consumers of products where they arrive.
But we also know that migration brings costs that are not evenly distributed
in space or time.

Migration’s negative externalities work at different geographical scales
from their positive externalities. The latter and the benefits of migration ac-
crue principally on the scale of the labor market, the city, or the nation. The
negative ones are much more geographically concentrated, more often fo-
cused on migrant neighborhoods, where pressure on informal and formal
housing or settlement, on schools, on public health provision, and on public
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space may provoke various forms of competition for scarce resources and
social conflict. Likewise, the first generation of migrants is by definition
mobile labor; the purely economic value of subsequent generations that fol-
low from family unification and demographic processes is more contingent.
Viewed through this lens, the forms of reaction to migration look less irra-
tional. Contextualizing the accrued externalities against their urban context
is consequently more significant.

So, while the abstract sense of migration’s benefits is simple, the logic
of its externalities is realized through the dynamics of city change. That is
what complicates both the economic calculus of migration and forces us to
address its ethical dilemmas as well as its material benefits and costs.

What Complicates

If geographical scale pluralizes the calculus of costs and benefits of migra-
tion for the twentieth-century city, it becomes even more significant in the
twenty-first-century’s already existing 30 to 40 global megacities and in
those that are emerging every decade. Megacities of 10 million people or
more are at times a product of the boundary drawing that grows the metro-
politan area by administrative sleight of hand. But their huge size complicates
the geographical scales of policy intervention. More than half the nation-states
in the world have populations smaller than the megacities. The relationship
between national governance and metropolitan governance is frequently un-
certain and contested. The economic governance of megacities thus needs
to be considered in terms of the diversity of their institutional forms, the path
dependencies of their growth, the infrastructure lock-ins they have built into
their evolution (including the exclusion/inclusion of mass transit systems
and their dependency on car transport), the nature of metropolitan market
formation, and their regimes of governance. It is straightforward to suggest that
we need to understand the mechanisms of urban change through which mi-
gration is realized, but more complicated is to map out how this impacts on
any calculus of the costs and benefits of population movement.
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Crty GOVERNANCE COMPLICATIONS

The diversity of causal roots of migration presents very different challenges
to city governments. The standard typology of forced movement, labor mi-
gration, family unification, and movement generates different measures of
positive and negative externalities. The turbulence in Zimbabwe's recent
history led at one point to an estimated of 400 000-500 000 migrants in Jo-
hannesburg’s metropolitan population of approximately 3 to 3.5 million, a
major problem of governance replicated in global turbulence in areas such
as the contemporary Middle East. In contrast, sweetheart deals easing path-
ways to citizenship have become a characteristic feature of the global race for
talent in cities such as Santiago in Chile.

The long-term consequences of family migration settlement patterns
complicate any easy understanding of mobility’s impacts. Migration is the
source of growing transnational links. The emergence of Diaspora pop-
ulations sustaining links between one place and another challenges social
science to simultaneously consider immediate impacts and longer-term
processes of social change. In London, the growing British Bangladeshi pop-
ulation is well into its second, third, or even fourth generation after an in-
ternational movement that peaked in the 1960s. But the links between the
region of Sylhet in particular and parts of East London remain strong. In
the neighborhood now formally known as London’s Banglatown, a Shahid
Minar memorial replicates the Dhaka monument that commemorates the
language martyrs who struggled for Bengali to be recognized in the former
East Pakistan and fed into the nation-building struggles of the late 1960s
that led to independence in 1971. Culture, social movements, and political
influence now flow two ways between the two countries. Community ac-
tivists who have cut their teeth in East London have gone on to electoral
success back “home” in Bangladesh; relatives of senior politicians in Ban-
gladesh now ply their trade in London. Protests over the balance of secular-
ism and Islamic faith play out simultaneously in Dhaka and London, now
mediated by a more transnational cartography of theology and political for-
mation. In this context, how the United Kingdom and a megacity such as
London considers family rights to bring elderly relatives to unite with their
children or find new marriages that cross international borders becomes a

hotly contested governance issue.
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This sense of migration’s consequences echoing through the city imme-
diately in one fashion, in the longer term in another way should make the
social sciences think carefully about the timescales over which migration is
considered. Globally, many cities that were once “sources” of migration
flows became migratory destinations during the economic growth years of
the 1990s through to the 2008 crisis, before the last decade of restricted
growth again changed the dynamics of metropolitan economies. Cities in
southern Europe such as Madrid, Barcelona, Athens, Rome, and Milan wit-
nessed new flows globally into their labor markets. But since the 2008 cri-
sis, many of these migrants from outside Europe have moved on again,
normally to the northern European economies less dramatically impacted
by the 2008 crisis, though now frequently with citizenship rights hard won
through their time in Europe. Consequently, Germany has witnessed a mass
movement of new European citizens whose origins are transnational; in
London one of the most rapidly growing migrant populations originates in Lat-
in America but carries European citizenship rights, either through patrilineal
passport access to some European countries or the regularization processes
that extended citizenship to new arrivals contributing to city economies in the
boom years.

These processes of arrival and departure may occur simultaneously in a
single city. The megacity of Istanbul witnessed extraordinary growth rates in
the 1990s and 2000s, significantly influenced by migration flows, only re-
cently qualified by national political turbulence in Turkey. At least three
circuits of migration shaped the city’s neighborhoods. Longstanding flows
of people had used it as a nearby location en route to Europe’s wealthy cities;
such transit migration became a central feature of some parts of the city.
Historical commercial links across the Caspian had deep roots but the
break-up of the Soviet Union generated particular patterns of “suitcase” mi-
grants coming to trade from the new states of Turkmenistan, Kazakhstan,
and Uzbekistan, moving into and away from Istanbul on a regular basis. But
megacity labor markets from the long-term economic growth of Istanbul it-
self have functioned as magnet for migration. In parts of the city such as
Kumkapi, all three of these migration circuits are realized in a single neigh-
borhood. Social flux becomes the norm rather than the exception. Long-term
consequences and immediate impacts are simultaneously realized through
the layering of history.
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Conceptually, the process of migration challenges the social sciences’
tendency to think through the separation of the synchronic and the dia-
chronic, the snapshot of a single day or the longue durée of history, static
and dynamic models in economics. In migration studies, such complexities
of time and space are often treated as “noise” that interferes with the cen-
tral theorization of processes of people movement. Such an approach is in-
adequate because the complications of path dependency and technological
lock-in central to urban change are constitutive features of the migratory
process, not secondary consequences. And they generate particular ethical
dilemmas and moral trade-offs in the ways in which migration shapes the
twenty-first-century megacity.

THE CoMPLICATIONS OF LOCK-IN AND PATH DEPENDENCIES

Science and technology studies have increasingly recognized that scientific
development is not linear and that technological and social changes are
both partially dependent on what has happened historically as well as on what
might happen next. In urban studies, the standard example of this normally
given is that of the automobile. Cities such as Los Angeles are said to be
locked in to the logic of the motor car, dispensing with state-regulated mass
transit, subordinating the imperatives of community to the demands of car
traffic that shape the metropolis in a fashion that renders it ecologically dif-
ficult to manage, socially segregated, and less fit for the forms of economic
growth that depend on face-to-face contact in dense mixed neighborhoods.
The propensity for future economic growth is in part determined by the
path dependency of decisions made in the past; there are difficulties in “re-
trofitting” a car city such as Los Angeles to the imperatives of ecological or
social sustainability.

Such logics apply also to destination cities for migrants. We might take
as one example the exemplary growth of megacities in China in recent de-
cades. Social policy choices locked in two characteristics to China’s urban
settlement in the post-Mao era; the Hukou registration system and the man-
agement of property rights. The Hukou system registered people to a par-
ticular place in China, and —simplifying significantly— the urban Hukou
safeguarded the basic sustenance of city populations through support in food
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supplies, education, and housing. The separation of urban and rural popu-
lations created the phenomenon of China’s floating population or liudong
renkou (JLBN N I1); migrants to the city that may be from nearby regions or,
in the case of movements from western provinces such as Sichuan to the
eastern seaboard metropolises take cultural and geographical distances that
are continental in scale. And paralleling this is a distinction in urban and
rural property rights. To caricature slightly, urban property is owned by the
state. In the era following Deng Xiaoping's “opening” of China’s economy,
people may buy property, the use-rights to a house, an apartment, or a piece
of land, but this is effectively a leasehold-style purchase that is time-limit-
ed, normally for 50 or 70 years. Rural property rights are held by the com-
munity; they can effectively operate more closely to a system akin to private
property rights in the West when land is developed. But when cities grow, the
rural areas encompassed may sustain rural property rights within the metro-
politan boundary of the city, generating what are known as villages in the
city (chengzhogncun). And in places like the megacity of Shenzhen, these vil-
lages in the city not only host the vast majority of migrant arrivals, they also
become the sites of a new form of economic development.

They operate as joint stock companies working in both residential and
commercial property markets, in negotiation with city government. Mi-
grants are “housed” frequently in grim conditions, with families separated
and large numbers of children “left behind” in rural areas because they have
no urban Hukou for their education. The complicated accommodation of
tens of millions of migrants is shaped by the path dependency of the city in
China. The Hukou system and property —policy regimes that were not
written with migration as a primary policy goal— shape the way in which
the metropolis across China is reshaped by massive flows of people who in
turn determine the future of the city itself.

In other parts of the world, a large body of literature in urban studies
has highlighted the significance of informality in the city. A megacity such
as Delhi was technocratically imagined in Albert Mayer’s 1947 masterplan
through functional zones and a rational territorial hierarchy of work, produc-
tion, and residence. But as in so many parts of the globe, this imagined reality
confronted the informal settlement of the mass of the population, a “quiet
encroachment of the ordinary” that renders any sense of clear land property
rights highly contested in the shadow of histories of past colonial rule and
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the present forms of social and economic polarization. The scale of urban
informality locks in the arrival cities of many parts of the globe. Attempts to
improve the condition of slums may formalize the informal, at times empow-
ering local communities, but also potentially setting the interests of those
who have already arrived in the city against those that have yet to come. If
cities in Africa and Asia are to grow at the rates predicted by most models of
change, they need to consider not only the right to the city of the poor who
already live there but also the rights of those who have yet to arrive and have
yet to be born. Such are the complications of ethical dilemmas.

THE COMPLICATIONS OF ETHICAL DILEMMAS

Few pathways to economic development do not run through the city, and
across the globe, the city grows in part through migration. But the costs and ben-
efits of migration generate questions that are ethical as much as they are eco-
nomic. So the function of the social sciences must in part be one of “making
visible” the choices at stake.

China’s cities have been incredibly successful in driving economic growth.
In Shenzhen, rapid growth has partly been driven by the ability of rural
property landholders to change the built environment at will. Migrants are
incorporated into the city but as second class citizens, with frequently inse-
cure employment rights. The trade-off between migrant incorporation into
the labor market and full social integration is rarely clearer. Neighborhoods
characterized by rapid social change tend to generate anonymity. Forms of
close community bonding tend to characterize neighborhoods of long-term
settlement and slower social change. The city becomes a space in which
visibility is a questionable ethical value. Through their invisibility in the city,
migrants may find somewhere to get by. But through their claims to rights and
recognition the appearance of migration may be politicized, generating anti-mi-
grant sentiment and forms of intolerance. Programs of slum upgrading may
work unintentionally to benefit those who have settled and exclude those who
are arriving.

Strikingly, in all these ethical dilemmas in the contemporary megacity,
we see the easy distinction between the global South and the global North

becoming more nuanced. Informality, migrant externalities, contested wel-
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fare, and the ability of the city to house new arrivals and long-term residents
pose challenges for New York, London, Berlin, and Tokyo as much as they do
for Mexico City, Rio, Cairo, Istanbul, Lagos, Mumbai, or Tianjin.

In each of these areas of urban change, we cannot consider the calcu-
lus of economic benefits of migration without understanding that they are
complicated by the institutional forms and challenges of governance, the
dynamics of the city itself, and the ethical trade-offs, choices, and compro-
mises that are the constitutive features of migrant urbanism in the megaci-
ties of the twenty-first century. Migration’s externalities are mediated by the
city and constituted by ethical as much as material choices.



MEGACITIES AND MIGRATION IN THE CONTEXT
OF SUSTAINABLE DEVELOPMENT

Keiko Osaki-Tomita™

Cities and urban areas are at the heart of economic, social, and environ-
mental processes that impinge on sustainability. They have been catalysts of
productivity, creating innovative solutions, and institutional arrangements
that contribute to enhancing people’s well-being. However, poor planning, the
absence of effective governance, and low capacity of local authorities can
diminish the possibility of promoting and integrating cities and urban areas’
sustainable development.

In September 2015, the world’s leaders gathered at the United Nations
headquarters in New York and adopted the 2030 Agenda for Sustainable
Development, a new global plan of action that aims to end poverty, protect
the planet, and ensure prosperity for all. Recognizing the challenges facing
millions of city dwellers, the eleventh of the 2030 agenda’s 17 goals specifi-
cally addresses making cities and human settlements inclusive, safe, resilient,
and sustainable. This short article reviews the current levels and trends of
megacities around the world from a global perspective and discusses the
challenges and opportunities cities and urban areas have today.

Levels and Trends of World Megacities

According to the latest UN estimates (2014), the number of megacities
worldwide has nearly tripled from only 10 in 1990 to 28 in 2014. If this trend
continues, the number is expected to increase to 41 by 2030. Today, the ma-
jority (16) are in Asia and emerging economies. As the number of megacities
increases, their populations have also grown over time. In 2014, they were

* Chief of Demographic and Social Statistics Branch, the United Nations Statistics Division at
New York.
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home to 453 million people in the world. By far, Japan’s capital Tokyo is the
world’s largest urban agglomeration with 38 million inhabitants, followed
by Delhi (25 million), Shanghai (23 million), and Mexico City, Mumbai, and
Sdo Paulo (around 21 million inhabitants each). Megacities in South America
are Buenos Aires and Rio de Janeiro.

GRrapH 1
LocaTiON oF THE WORLD'S MEGACITIES (2014)

Sourck: United Nations World Urbanization Prospects, 2014 Revision.

It has been increasingly recognized that demographic factors play an im-
portant role in determining a city’s dynamics and prosperity. Demographi-
cally speaking, the growth in urban populations is attributable to three factors:
1) a positive net in-migration; 2) natural increases in population, primarily
due to high fertility; and, 3) the redefinition of city boundaries. Hence, ascrib-
ing urban growth to a single causal factor such as rural-to-urban migration is
a misleading oversimplification.

The experience of Tokyo, the planet’s largest megacity, indeed reveals that
its population increased during the late twentieth century by absorbing
the growing suburban populations in adjacent areas. It has also expanded
beyond its formal administrative boundaries to engulf neighboring suburban
populations. Its population, however, is projected to decline after 2020, pri-
marily due to its inhabitants’ageing and declining net in-migration. In particular,
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Tokyo's working-age population, currently about 68 per cent of the total, is pre-
dicted to drop to less than one half in the 50 years from 2020 to 2070.

Given a long-lasting low fertility rate, far below replacement level, Tokyo's
future population growth might depend not only on its economic perfor-
mance but also on the influx of foreign population to the city. The overwhelm-
ing majority of Tokyo residents have been native Japanese. However, foreign
population in the Tokyo prefecture has quadrupled since 1980, represent-
ing about 3 per cent of the population in 2014. It remains to be seen how
fast the foreign population in Tokyo might grow in the future or be able to
slow down its population decline under the relatively restrictive immigra-
tion policy that the Japanese government imposes.

Challenges and Opportunities for Megacities

As the centers for commercial, cultural, scientific, and social activities, mega-
cities are major drivers of economic development and social mobility. At the
same time, they also face diverse and multifaceted policy challenges. They
need to offer optimal access to safe, affordable, sustainable transportation
systems and infrastructure, including adequate housing, for often rapidly grow-
ing populations. Ensuring public safety or security is also among the com-
mon challenges megacities face.

Cities are also the places where inequalities and social divides tend to
emerge. Recent evidence suggests that they can generate wealth, but it is
not necessarily shared equitably. Indeed, inequality in terms of income and
access to services and infrastructure is growing in many megacities, includ-
ing New York, Mexico City, Sao Paulo, and Lagos (UN-Habitat, 2012).

Furthermore, uncontrolled migration to cities or urban areas can add to
the increase in the number of slum dwellers. Especially in developing re-
gions, rapid increases in population combined with weak economic growth
enhance people’s health risks and poverty. The proportion of the population
living in slums has fallen noticeably since 1990 (United Nations, 2015).
However, it is estimated that some 880 million urban residents still live in
slum conditions today, many of them in megacities (United Nations, 2015).
Hence, bold policy reforms and the implementation of equitable economic
policies to prevent growth in slum populations are urgently called for.
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Megacities’ prosperity can be determined by various factors and there-
fore by policies that integrate full economic, social, and environment dimen-
sions. For cities to flourish, their markets require a certain level of maturity
with sound investment. They need adequate infrastructure and a skilled
labor pool. Good governance that allows for a balanced public-private part-
nership is a prerequisite for cities’ development. New modern technologies,
such as a geo-sensing system and Internet, have offered ample opportuni-
ties to enhance the efficiency of city and disaster management.

Lastly, megacities are not identical. While they share the common fea-
ture of having millions of inhabitants, each city has its own unique history
of development, geography, and climate. City planning should fully take into
account the comparative advantage and strengths of each city’s features.

Conclusions

In the coming decades, megacities will continue to grow both in number
and population, especially in developing regions. Bold, comprehensive, in-
novative policies are needed for their sustainable development. Keys to
mitigating the challenges they face include efficient use of resources, mod-
ern technologies, and a public-private interface, which take into account
city-specific factors. It should be underscored that megacities’ sustainable
development must be achieved without harming the environment so as not

to endanger future generations.

Notes

1. In this article, a megacity is an urban area with 20 million inhabitants
or more. A megacity can be a single metropolitan area or two or more
metropolitan areas that converge.

2. The views expressed in this article are those of the author and not of
the United Nations.
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MUJERES MIGRANTES: SU INSERCION LABORAL
EN LA ESFERA DOMESTICA

How WoMeN MiGranTs HAVE MoOVED
Domestic WoRrk AND CARE GIVING
INTO THE MARKETPLACE



urante décadas, la mitad de los migrantes internacionales han

sido mujeres, pero sélo hasta hace muy poco los investigadores

comienzan a dirigir sus esfuerzos a analizar el papel especifico de
las migrantes en la fuerza de trabajo de los paises de destino. A pesar
del incremento en el niUmero de mujeres que estan migrando en cali-
dad de trabajadoras altamente calificadas, persiste la percepcién gene-
ralizada de que las migrantes se dedican sobre todo a realizar trabajos
domésticos y al cuidado personal de nifios, personas de edad avanzada
y discapacitados en los paises del Norte global. Esta seccién ofrece un en-
foque comparativo acerca de la situacion de las trabajadoras domésti-
cas y de cuidados personales provenientes de México, Filipinas, Polonia
y Bolivia. Un aspecto interesante resulta de analizar cédmo y en qué me-
dida su trabajo es considerado profesional, asi como las modalidades de
proteccidon que dicho estatus confiere a estas personas. Los autores abor-
dan los roles correspondientes tanto a los gobiernos como a la sociedad
civil en las naciones de destino para la instrumentacion de medidas de pro-
teccion del estatus profesional de estas migrantes, quienes muy probable-
mente no disfrutaban de esa condicion en sus paises de origen. Analizan,
asimismo, lo que las autoridades de dichos lugares de procedencia hacen
para garantizarles un trato justo y equitativo en los Estados receptores, ya
sea a través de la celebracién de acuerdos bilaterales sobre sus condi-
ciones de trabajo, prestaciones, remuneracionesy la proteccién de sus de-
rechos, o bien suministrando capacitacién a las migrantes, previa a su
salida, acorde con las condiciones de trabajo que tendran en la nacién de
destino, asi como sobre las formas en que estas mujeres pueden salvaguar-
dar sus derechos y acceder a beneficios especiales. Bien gestionada, la
migracion puede permitir a las trabajadoras de cuidados personales lo-
grar un estatus profesional y una calidad de vida que en otras circuns-
tancias serian inalcanzables; sin olvidar que en los paises receptores donde
estas trabajadoras no son reconocidas como sujetos de derechos, su
nueva vida quiza no seria sino una prolongacion de la explotaciéon que
ya sufrian en sus lugares de origen.



or decades, half of the world's migrants have been women, but it is

only recently that researchers have been focussing specifically on

the role that women migrants play in the labour forces of destina-
tion countries. Although a growing number of women are migrating as
highly skilled workers, the dominant impression one has is of women
as domestic workers and caregivers of the young, the elderly, and the
disabled in countries of the global North. This chapter will take a compa-
rative look at domestic and care workers from countries such as Mexico,
the Philippines, Poland, and Bolivia. Of particular interest will be to un-
derstand how and the extent to which their work is treated as professio-
nal and the protections that professional status offers to these migrants.
Articles will consider the respective roles of governments and civil socie-
ties in destination countries in assigning the protections of professional
status to these migrants who might not have enjoyed such a status in
their homelands. They consider, too, the roles that authorities can and do
play in securing their fair and just treatment in countries of destination
whether through bilateral agreements on working conditions, benefits
and compensation, and rights protection, or by providing pre-departure
training to the émigrés on conditions in the country of destination and
ways in which migrant women can secure their rights and entitlements.
Managed well, migration can confer on female care workers a professional
status that they would not otherwise have and a quality of life that would
otherwise be unattainable. But where these workers are not offered their
due, life in their countries of destination might do little more than pro-
long the exploitation that they may have endured in their homelands.






DERECHOS DE LAS MUJERES MIGRANTES
Y ECONOMIA GLOBAL DE CUIDADOS

Maria de la Paz Lopez Barajas™

El trabajo doméstico, el cuidado de personas
y las mujeres migrantes

De acuerdo con el Convenio 189 de la Organizacién Internacional del Tra-
bajo (or1), trabajo doméstico es “el realizado en un hogar u hogares o para los
mismos”, y trabajador o trabajadora doméstica es “toda persona que realiza
un trabajo doméstico en el marco de una relacién de trabajo”.! Dentro del
concepto trabajo doméstico se incluyen distintas tareas y servicios, como
asear el hogar, cuidar a personas enfermas o nifos, aunque sus caracteristicas
pueden variar en cada pafs y en funcion de la edad, el sexo y de la situacion
migratoria de las personas que realizan este trabajo.

Para atender estas labores de trabajo doméstico y cuidado de personas,
en muchos paises es cada vez méds comin emplear a mujeres migrantes. Des-
de la década de los noventa, se ha registrado un aumento en la migracién
femenina, especialmente desde América Latina y el Caribe, de donde las
mujeres parten para dirigirse a otros paises de la regién, a Europa o a Estados
Unidos. Ya en el punto de llegada, muchas de ellas se colocan como trabaja-
doras del hogar o en el sector de cuidados.

Como lo ha sefialado Amaia Pérez Orozco,? ante la crisis en el tema del
cuidado de personas, los paises desarrollados han optado por la externaliza-
cién y/o la mercantilizacion del trabajo doméstico y de cuidado, el cual antes

* Directora general de Institucionalizacion de la Perspectiva de Género del Instituto Nacional de
las Mujeres (Inmujeres).

! o1, Convenio sobre las Trabajadoras y los Trabajadores Domésticos no. 189, art. 1, en <http:/
www.ilo.org/dyn/normlex/es/f?p=NORMLEXPUB:12100:0::N0::P12100_INSTRUMENT_ID:2551460>,
consultada en marzo de 2016.

2 Amaia Pérez Orozco, Cadenas globales de cuidado. ;Qué derechos para un régimen global de cuidados
justo? Santo Domingo, Republica Dominicana: oNU-Instraw, 2010.
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hacian de manera gratuita las mujeres locales y que ha recaido en las mi-
grantes. La internacionalizacion de esta clase de ocupaciones ha mante-
nido y reforzado los roles de género tradicionales, pues la mayoria de las
migrantes se emplean en el sector de servicios de los puntos de destino,
haciendo trabajos socialmente poco valorados e histéricamente asignados al
género femenino.

Una parte de la demanda de trabajo de cuidados se origina en la crisis
producto de la transicién demogréfica que atraviesan las naciones: “El tran-
sito de un régimen caracterizado por niveles de mortalidad y de fecundidad
elevados y sin control hacia otro de niveles bajos y controlados. En general,
durante la transicién demografica, desciende primero la mortalidad y poste-
riormente la fecundidad, propiciando en el inter un aumento en la tasa de
crecimiento de la poblacién”.?

En el caso particular de México, Canadd y Estados Unidos, se registra
un desfase temporal en las curvas poblacionales: mientras que estos ulti-
mos actualmente transitan por un proceso de envejecimiento, en México se
registra un ensanchamiento de la poblacién en edad de trabajar,* situacién
que genera una demanda de ciertos servicios de cuidado para las personas que
estdn envejeciendo y, por ende, una creciente oferta laboral para quienes
puedan desempenar estas labores.

Aunado a lo anterior, habria que considerar el llamado “bono de géne-
ro”, es decir, el impulso de la participacién femenina en el mercado laboral
relacionada con el descenso de la fecundidad; la reduccion del tamafio y el
cambio en la estructura de los hogares; el aumento del nivel educativo de
las mujeres y sus avances hacia una mayor autonomfa.’ Esta fuerza laboral
que representan las mujeres podria estarse desaprovechando al ocuparse en
empleos mal remunerados y para los cuales, en algunos casos, aquéllas po-
drian estar sobrecalificadas.

De acuerdo con la or1, en América Latina y el Caribe hay entre 17y 19
millones de trabajadoras y trabajadores domésticos, sector que representa

3 Virgilio Partida, “Convergencia demografica en los pafses de América del Norte”, La situacion
demogrdfica de México 2002. México: Conapo, 2002, 74.

*+{dem.

> Ciro Martinez, Bono de género en América Latina y el Caribe. Conceptos, metodologia y aplica-
ciones, Santiago de Chile: Celade-Cepal, 2012, en <https://www.cepal.org/cgi-bin/getProd.
asp?xml=/celade/noticias/documentosdetrabajo/4/48764/P48764 xml&xsl=/celade/tpl/p38f.
xsl&base=/celade/tpl/top-bottom_nta.xslt>.
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alrededor del 7 por ciento de la ocupacién urbana regional. Se estima que
entre el 10y el 15 por ciento de los hogares de la regién cuentan con apoyo
doméstico remunerado; no obstante, el 78 por ciento de dichos trabajado-
res estd en condiciones de informalidad y alrededor del 95 por ciento son
mujeres.® Ademds, esta ocupacion es la mas importante para las mujeres de
la region toda vez que el 15.3 por ciento de quienes estdn ocupadas se desem-
pefian como trabajadoras domésticas remuneradas.”

Las mujeres de la region que se dedican a estas labores se caracterizan
por vivir en situacién de pobrezay “la brecha de educacion entre las trabaja-
doras domésticas y el total de ocupadas fluctta entre dos y cinco afios, segtin
el pais”;® ademds se ubican entre los treinta y cinco y los cincuenta afios de
edad, y se estima que en América Latina y el Caribe hay mas de dos millones
de menores de dieciocho afios dedicados a estas labores, de los cuales casi
el 90 por ciento son nifas.’

En los paises de destino, el sector del trabajo del hogar estd ampliamen-
te feminizado y es en él donde las mujeres migrantes se emplean con mayor
frecuencia, incluso por encima del nivel en que lo hace la poblacién nacio-
nal. En Argentina, por ejemplo, 69 por ciento de las trabajadoras migrantes
peruanas y 58.1 por ciento de las paraguayas se emplean en este sector; en
Espana, lo hacen 56.2 por ciento de las migrantes paraguayas, 51.8 por
ciento de las bolivianas, 21.7 por ciento de las ecuatorianas y 22.1 por cien-
to de las peruanas.'”

Las migrantes, a su vez, tienen que reorganizar y redistribuir la carga de
trabajo doméstico y de cuidado en sus propios hogares, ya sea que éstos se
ubiquen en el pais de destino (si en el proceso de migracién las acompand
su familia) o de origen (si se quedé alld). De esta manera, se forman “fami-

lias transnacionales” en las que el bienestar familiar supera las fronteras de

© Marfa Elena Valenzuela, “Situacién del trabajo doméstico remunerado en América Latina”,
Panorama laboral 2012. América Latina y el Caribe. Pert: Oficina Regional de la orr para América
Latina y el Caribe-orr, 2012, en <http://www.ilo.org/wemsp5/groups/public/---americas/---ro-
lima/documents/article/wems_195947.pdf>, consultada en septiembre de 2015.

7 fdem.

8 Tdem.

9 {dem.

10 Adriana Molano Mijangos, Elisabeth Robert y Mar Garcfa Dominguez, Cadenas globales de
cuidados. Sintesis de resultados de nueve estudios en América Latina y Espaiia. Santo Domingo,
Reptblica Dominicana: oNu Mujeres, 2012, 23, en <http://www.unwomen.org/-/media/head
quarters/attachments/sections/library/publications/2012/sintesis_de_nueve_estudios%20pdf.
pdfrla=es&vs=1841>.
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los pafses formando “cadenas globales de cuidados”.!! Estas se definen como
“cadenas de dimensiones transnacionales que se conforman con el objetivo
de sostener cotidianamente la vida, y en las que los hogares transfieren tra-
bajos de cuidados de unos a otros con base en ejes de poder, entre los que cabe
destacar el género, la etnia, la clase social y el lugar de procedencia”.!?

Las cadenas globales de cuidado estdn directamente relacionadas con
la falta de oportunidades laborales en los lugares de origen y con las crisis
de cuidados en los de destino, producto de la incorporacion de las mujeres al
mercado laboral, el envejecimiento de la poblacion y las transformaciones
en el modelo de empleo.

Muchas veces, los derechos de las trabajadoras migrantes son vulnera-
dos en el proceso implicado en dichas cadenas y, ademas, mientras trabajan
en servicios domésticos y de cuidado enfrentan dificultades para atender esas
necesidades en sus propias familias. De esta manera, tiene lugar una doble
transferencia: en los paises de destino, ellas ofrecen servicios de cuidado
—sector en donde mds rdpidamente pueden obtener empleo remunerado—;
mientras tanto, en su lugar de origen las familias deben hacer reacomodos
del tiempo dedicado a esta actividad, pero de manera no remunerada, y que
sigue recayendo principalmente en las hijas mayores de las migrantes, en las
madres de éstas o en alguna otra mujer que sea parte de las redes sociales
de apoyo. Asi, por ejemplo, es muy comtn que una hija en una familia en
situacion de pobreza cuide a sus hermanos y/o hermanas mientras su madre
trabaja cuidando a los hijos y/o las hijas de una mujer emigrante quien, a su

vez, cuida a otras personas de una familia en otro pafs.!?

"1bid., 8.

12 Amaia Pérez Orozco, Denise Paiewonsky y Mar Garcia Dominguez, Cruzando fronteras vol. 1,
“Migracion y desarrollo desde una perspectiva de género”. Santo Domingo, Reptiblica Dominicana:
oNU-Instraw, 2008, en <http://www.flacsoandes.org/generoycultura/Publicaciones/Publicacio-
nesprofesoras/Profesorasasociadas/Perez-Orozco-Amaia/Libros/Cruzando-fronteras-11Migra-
cionydesarrollo%20desdeuna%20perspectivadegenero_Amaia%20Perez%200rozco.pdf>.

13 “En particular, las cadenas globales de cuidados han permitido a las clases medias y altas de esos
pafses obtener servicios de hogar a bajo costo, mientras que los hogares de clase baja han visto
intensificados sus problemas de conciliacién, especialmente los de los migrantes, quienes se
encuentran en situaciones de alta vulnerabilidad y de acceso a cuidados precarios. Esta misma
situacion se reproduce en los paises de origen de las mujeres migrantes, donde la migracién
deja al descubierto la inexistencia de una responsabilidad social sobre el cuidado”, en Amaia
Pérez Orozco et al., Cadenas globales. .. op. cit., 48.
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Instrumentos internacionales en materia de derechos
de las trabajadoras domésticas migrantes

La falta de reconocimiento del trabajo de cuidados y la sobrecarga en las
mujeres no sélo afectan negativamente el desarrollo de los paises, implican
una violacién a una cantidad significativa de sus derechos: a un trabajo dig-
no y a iguales oportunidades que los hombres, a la educacion, a servicios de
salud, a la seguridad social y a la participacion, entre otros.!* Y esto se exa-
cerba en el caso de las migrantes que trabajan en el sector de cuidados y
trabajo doméstico. Asi, para analizar los problemas asociados con las cadenas
globales de cuidados es necesario tomar en cuenta los instrumentos interna-
cionales que protegen los derechos de las mujeres y, de manera particular, los
de las trabajadoras migrantes.

La Convencién sobre la Eliminacion de Todas las Formas de Discrimina-
ci6n contra la Mujer (CEDAW) obliga a los Estados Parte a reconocer los dere-
chos de ellas, a proveer las condiciones necesarias para su disfrute y a crear
mecanismos que permitan denunciar la violacién de los derechos protegidos.

De manera especifica, el Comité de la cEpaw ha emitido la Recomen-
dacion General 26 sobre las Trabajadoras Migratorias, en la que se establecen
lineamientos para los Estados Parte en materia de proteccién de estas per-
sonas —incluidas las trabajadoras migrantes domésticas—, quienes podrian
ser victimas de abusos y discriminacion. El comité reconoce el derecho de
los Estados a controlar sus fronteras y reglamentar la migracion; sin embar-
go, senala que deben hacerlo conforme a sus obligaciones como signatarios
de los tratados de derechos humanos que han ratificado o a los que se han
adherido. Asi, estdn obligados a promover procedimientos migratorios seguros
y a respetar, proteger y facilitar el ejercicio de los derechos de las mujeres

15

en todas las etapas del ciclo migratorio;'> no obstante, este comité sefala

14 Naciones Unidas, “Informe de la relatora especial sobre la extrema pobreza y los derechos
humanos”, sexagésimo octavo periodo de sesiones, A/68/293, 9 de agosto de 2013, en <http:/
cedoc.inmujeres.gob.mx/Seminarios/utiempo/2014/MagdalenaSepulveda.pdf>.

15 De acuerdo con el Comité de la cEpaw, las trabajadoras migratorias “tienen derecho a la pro-
teccion de sus derechos humanos, entre ellos el derecho a la vida, a la libertad y la seguridad
personales, a no ser victimas de la tortura ni de tratos inhumanos y degradantes, a no sufrir dis-
criminacion en razon del sexo, la raza, el origen étnico, las particularidades culturales, el origen
nacional, el idioma, la religién u otra condicién; el derecho a verse libres de la pobreza y disfru-
tar de un nivel de vida adecuado, asi como el derecho a la igualdad ante la ley y al respeto de
las garantias procesales”, cEDAW, Recomendacién General No. 26 sobre las Trabajadoras Migratorias,
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que los derechos de estas trabajadoras se violan tanto en los paises de origen
como en los de transito y destino.'®

Por otra parte, en materia laboral, es necesario tomar en cuenta los ins-
trumentos normativos de la o1T, los cuales no invaden la soberania de los
Estados en lo tocante a la regulacion del acceso a sus territorios y a sus mer-
cados de trabajo. Destacan el Convenio 97, relativo a los trabajadores mi-
grantes (de 1949); el Convenio 143, sobre las migraciones en condiciones
abusivas y la promocion de la igualdad de oportunidades y de trato de los
trabajadores migrantes (de 1975), y el Convenio 189, sobre el trabajo decente
para las trabajadoras y los trabajadores domésticos.!” Este tltimo establece
el derecho de los trabajadores y las trabajadoras domésticas a la libertad de
asociacion y la negociacion colectiva; a la eliminacion de todas las formas
de trabajo forzoso u obligatorio; a la abolicién del trabajo infantil; a la elimi-
nacion de la discriminacion en materia de empleo y ocupacion; el derecho a
un trabajo seguro y a un ambiente laboral saludable, y a la proteccion y la
seguridad social, incluyendo prestaciones por maternidad.!'® Asimismo, esta-
blece la obligacion de los Estados de fijar una edad minima para la entrada
al trabajo doméstico y sefiala que las trabajadoras y los trabajadores mayores
de quince afios, pero menores de dieciocho no deben ser privados de la educa-
cion obligatoria o de la oportunidad de continuar con sus estudios o de adquirir

formacion profesional.

en <http://www2.ohchr.org/english/bodies/cedaw/docs/Gr_26_on_women_migrant_workers_
sp.pdf>, consultada en marzo de 2016.

16 En los pafses de transito pueden verse expuestas a abuso sexual y fisico por parte de los agentes
y las personas que las escoltan. En los de destino, son susceptibles de enfrentar restricciones
o prohibiciones de empleo; su trabajo podria no estar reconocido ni definido juridicamente, lo
que las priva de proteccion juridica, les crea dificultades para obtener contratos vinculantes
relacionados con cuestiones laborales, padecer distintas formas de discriminacién (por motivos
de género, raza, origen étnico, idioma, etcétera), y generalmente reciben una remuneracion
inferior a la de los hombres, entre otras situaciones.

17 Cabe sefialar que los convenios de la o1 son adoptados por la Conferencia Internacional del
Trabajo —integrada por delegados y delegadas de los gobiernos, trabajadoras y trabajadores, asi
como por empleadoras y empleadores de los 183 pafses miembros— y son ratificados por los
Estados de forma vinculante.

'8 Hasta la fecha, dnicamente diecisiete paises han ratificado el Convenio, de los cuales nueve
son de la region, a saber, Argentina, Bolivia, Colombia, Costa Rica, Ecuador, Guyana, Nicaragua,
Paraguay y Uruguay. Aunque México lo firmé, atin no lo ha ratificado.
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Retos y trabajo futuro en materia de derechos
de las trabajadoras domésticas migrantes

Como se sefiald, las trabajadoras domésticas migrantes son un sector de la
poblacién particularmente vulnerado y cuyos derechos son violados de ma-
nera cotidiana. De acuerdo con el estudio global de la orr citado,!” sélo el
10 por ciento del total de trabajadores y trabajadoras domésticas tiene co-
bertura legal en materia laboral al mismo nivel que el resto de la poblacién
contratada, y casi el 30 por ciento se encuentra completamente excluido de
la legislacion laboral, situacién que deja a estas empleadas desprotegidas, par-
ticularmente en tres aspectos: la regulacion del tiempo de trabajo, el régimen
de salario minimo y la proteccién de la maternidad. En este sentido, es funda-
mental que los Estados, incluido el mexicano, ratifiquen el Convenio 189 de
la o1t sobre el trabajo decente para las trabajadoras y los trabajadores domés-
ticos y que se revisen las leyes y las politicas migratorias vigentes desde una
perspectiva de género y de cuidados.

Dado el envejecimiento de la poblaciéon, las necesidades de cuidado de
las personas con discapacidades o enfermedades que provocan limitaciones
motrices hacen evidente la importancia de concebir el cuidado como un bien
ptblico y como una cuestion vinculada con los derechos humanos, espe-
cialmente con los de las mujeres. De ahf la importancia de abordar el dere-
choacuidaryarecibir cuidados desde la perspectiva de la corresponsabilidad
social, segtin la cual es necesario contar con la participacion central del Es-
tado, las empresas y la sociedad en su conjunto.

Este modelo implica la responsabilidad del Estado de, por una parte,
disefiar y poner en marcha politicas ptblicas que permitan liberar de la so-
brecarga de trabajo y tiempo a las mujeres, y por otra, llevar a cabo acciones
encaminadas a valorar el cuidado desde la perspectiva cultural, social, econé-
mica y politica. Es importante recalcar que, en la medida en que socialmente
se comience a valorar y a dimensionar el aporte que cotidianamente hacen
las mujeres mediante el trabajo doméstico y de cuidados no remunerado a la
reproduccion y el sostenimiento de las sociedades, se podrd valorar tanto so-
cial como econémicamente el trabajo doméstico y de cuidado remunerado.

Con respecto a este tipo de actividad, las y los encargados de formular
politicas publicas deben tomar en cuenta las desigualdades imperantes en

19 Marfa Elena Valenzuela, “Situacién del trabajo doméstico...”, op. cit.
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el reparto de tareas en el hogar y asegurarse de que el trabajo doméstico no
remunerado no impida el acceso de las mujeres a la educacion, a los servicios,
a la seguridad social y al trabajo pagado.

Con respecto a las trabajadoras domésticas migrantes, es necesario que
los paises de origen disefien servicios dirigidos a atender sus necesidades es-
pecificas de cuidado. El tratamiento del trabajo doméstico y el de cuidados
desde la politica publica debe ser abordado no sélo como una responsabili-
dad social y colectiva, también debe considerarse la titularidad de derechos de
quienes lo realizan. En este sentido, el papel del Estado es fundamental
para financiar, valorar y regular este tipo de trabajo y para que sea socialmente
reconocido y redistribuido en los hogares.

De manera puntual, el Comité de la cEpAW sefiala que es responsabili-
dad tanto de los paises de origen como de destino formular politicas amplias
que tomen en cuenta las cuestiones de género y derechos humanos y pro-
mover la participacién activa de las trabajadoras migrantes y de las organiza-
ciones no gubernamentales.

Asimismo, el Comité recomienda fortalecer la cooperacion bilateral y
regional mediante acuerdos entre los Estados Parte que sean paises de ori-
gen, transito o destino, asi como facilitar el intercambio de informacion so-
bre el marco juridico, las politicas y los programas establecidos para proteger
los derechos de las trabajadoras migrantes.

Es necesario que se establezcan mecanismos que garanticen el cumpli-
miento de condiciones laborales justas y, como se afirma en el reporte regional
de oNu sobre las mujeres en las cadenas globales de cuidado, es igualmente
necesario “establecer politicas de conciliacion que superen el marco del
Estado-nacién y que comprendan la realidad multidimensional de las mujeres

empleadas de hogares migrantes y sus familias”.?

Lectura recomendada

ORGANIZATION INTERNACIONAL DEL TRABAJO (OIT)

2013 “Los trabajadores domésticos en el mundo. Estadisticas mundiales y
regionales, y alcance de la proteccion juridica. Resumen ejecutivo”,
9 de enero, en <http://www.ilo.org/wemsp5/groups/public/@ed_protect/
@protrav/@travail/documents/publication/wems_200965.pdf>.

20 Adriana Molano Mijangos. .., op. cit.



EL TRABAJO DOMESTICO EN EL CONTEXTO
DE LA MIGRACION INTERNACIONAL
Y SU PROFESIONALIZACION!

Laura Thompson™

Hoy en dia, hay mds de mil millones de migrantes en el mundo, de los cuales
aproximadamente el 48 por ciento son mujeres (UN DESA, 2016). Se estima
que 244 millones son internacionales y 760 millones, internos. Los migrantes
son un colectivo heterogéneo formado, entre otros, por trabajadores, estu-
diantes, personas en busqueda de reunificacién familiar, refugiados y solici-
tantes de asilo, desplazados por guerras y conflictos, desastres naturales y/o
degradacion ambiental, y comunidades némadas.

Las previsiones indican que para 2050 habra 405 millones de migran-
tes internacionales (0im, 2010). Se trata, entonces, de un fenémeno social de
indole mundial por lo que no podemos concebir nuestras economias, socie-
dades o culturas sin pensar en la movilidad humana. En 2010, la Organiza-
ci6n Internacional del Trabajo (01T) estim6 que al menos cincuenta vy tres
millones de adultos eran trabajadores domésticos,? el 83 por ciento de ellos,
mujeres.? El servicio doméstico es una fuente de empleo femenino y femini-
zado muy importante: una de cada trece trabajadoras remuneradas es emplea-
da doméstica (orT, 2013).

Esa ocupacion y la de cuidados personalizados remunerados constitu-
yen sectores muy extensos y abarcan tanto el trabajo en la esfera privada de
los hogares, como el de indole social y de la salud institucionalizada en la

! Este articulo estd basado en la presentacién que Laura Thompson realizé en la Conferencia
Internacional Metropolis en la Ciudad de México del 7 al 11 de septiembre de 2015, con el
tema “Mujeres migrantes: su insercion laboral en la esfera doméstica”.

* Directora General Adjunta de la Organizacién Internacional para las Migraciones (01m).

2 Los datos no son exactos, ya que la definicion de la o1 excluye a ciertas categorfas, entre las que
se encuentran los empleados en instituciones o contratados por agencias, los ubicados en el sector
informal, los migrantes en situacion irregular, los menores de quince afos, asi como el trabajo
doméstico como actividad secundaria o complementaria.

3 La orr referfa, también para 2010, que alrededor de 8.9 millones de hombres trabajaban en los
hogares como choferes, jardineros o guardias (orr, 2013).
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esfera publica. Ademds, es extremadamente heterogéneo, pues, por su natura-
leza, involucra tareas domésticas, asi como el cuidado y la asistencia personal
a nifos, enfermos, personas con discapacidad y conocimientos de enferme-
ria. Asimismo, las condiciones y modalidades son muy variadas y puede tra-
bajarse por dia, por hora, de tiempo completo, medio tiempo; la empleada
puede residir o no en el hogar donde labora, etcétera.

Al contrario de la produccion de bienes y servicios, el empleo doméstico
y el de cuidados no se pueden “deslocalizar” a lugares en los que la fuerza
laboral sea mas barata, por lo que en muchas sociedades el suministro de
este tipo de servicios depende en gran medida de la fuerza laboral migrante
contratada por hogares, agencias e instituciones publicas y privadas. Asi-
mismo, existen diversos factores que caracterizan o propician la insercién
de migrantes en el sector de servicios domésticos y de cuidados personales,
como por ejemplo:

1. econdmicos: la creciente participacion laboral femenina, la expansion
de las clases medias y la polarizacion de los mercados laborales;

2. sociales: la segmentacion por género de los mercados laborales, las
percepciones asociadas al prestigio social, la fuerza de las redes mi-
gratorias para integrar a sus miembros en sectores especificos;

3. demogrdficos: relacionados sobre todo con el envejecimiento de la
poblacion y la necesidad de cuidados de larga duracion, y

4. politicos: relacionados con los efectos de las politicas de reduccion de
la participacion del Estado en la seguridad social (prestaciones socia-
les) y su creciente privatizacion, y debidos a las politicas migratorias
en temas como el derecho al trabajo, la movilidad laboral y las condi-
ciones laborales de los migrantes.

Por otra parte, hay también una multiplicidad de arreglos y de estatutos
de los trabajadores domésticos migrantes que varfan entre paises e incluso
localmente, relacionados con las categorias profesionales, la condicién mi-
gratoria (regular o irregular) y la formalidad o informalidad laboral (empleo
declarado o no declarado).

El contexto en el que las y los migrantes desempenan el trabajo domés-
tico y de cuidados personales es fundamental en la concepcion de lo que se
considera profesional. En él se manifiestan factores socioculturales como la
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percepcion que tenemos de esas ocupaciones, e incide en la interpretacién
y la aplicacion de las politicas migratorias y laborales. La oferta de servicios
es también diversa, incluyendo servicios formales o informales, no remune-
rados o remunerados financiados con fondos publicos o privados, y propor-
cionados por distintos actores, como la familia, el mercado, el Estado y la
comunidad, o por una combinacién de éstos.

El contexto global es igualmente importante. Hoy la tendencia es que el
Estado, y por ende el gasto social, se reduzca; hay una desregulacion cre-
ciente de los mercados laborales, una individualizacién de la relacién laboral,
sobre todo cuando el trabajo se realiza en la esfera privada del hogar; las
politicas migratorias tienden a ser selectivas y existe una creciente mercan-
tilizacién del trabajo de cuidados. Todo esto ha operado cambios trascen-
dentes tanto en la manera de concebir el suministro de servicios domésticos
y de atencion personal, como en la percepcion de los hogares como provee-
dores y consumidores de dichos servicios.

En muchos paises, la reduccién del gasto y de los servicios publicos ha
llevado a la privatizacién del suministro de servicios. Segtin expertos, las po-
liticas que favorecen la contratacion de servicios privados y, por ende, la cons-
truccién del hogar como empleador-consumidor de tales servicios inciden
en la proliferacion de la informalidad, la existencia de condiciones laborales
desfavorables y la infravaloracién del trabajo doméstico como no profesio-
nal (por ejemplo, cuando se percibe a las y los trabajadores como “un miembro
de la familia” y no en su calidad de trabajador con derechos). Algunos lle-
gan a afirmar que la formalizacion del sector basada en la contratacién indi-
vidualizada de servicios en la esfera privada del hogar, que estipula requisitos
de calificacién minimos y se caracteriza por salarios bajos, entorpece la pro-
fesionalizacion y lleva a la devaluacion del sector. También dicen que puede
ser hasta contraproducente, al afectar de manera negativa las condiciones la-
borales que pueden existir en medios institucionales (Bauer et al., 2014).

Independientemente del modelo de politica social, el suministro de ser-
vicios domésticos en muchas sociedades depende en alguna medida de la
fuerza laboral migrante contratada de manera directa a través de agencias
publicas o privadas, por lo que las politicas migratorias interacttian con las
politicas sociales y laborales.

En ese contexto, existen esquemas de admision especificos para tra-
bajadores domésticos migrantes o sistemas de cuotas, aunque en general el
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trabajo doméstico se considera un empleo temporal con pocas perspectivas
para la residencia permanente, la naturalizacién o la reunificacién familiar.
Otras politicas migratorias se revelan cada vez mds restrictivas en cuanto a
la admisién, residencia y empleo de trabajadores considerados como “no
calificados” o “poco calificados”, y esto tiene consecuencias en su derecho a
una vida familiar y en el acceso a la proteccion social que algunas veces estd
restringida a los residentes permanentes.

Asimismo, las restricciones para participar en el mercado laboral im-
puestas por ciertos estatus migratorios pueden alentar a algunas personas a
incorporarse informalmente al servicio doméstico, haciéndolas potencial-
mente més vulnerables a abusos y fomentando su descalificacion. Igualmen-
te, las limitaciones en lo tocante a cambiar de ocupacién o de empleador o
la relacion de dependencia con el empleador en lo concerniente a la reno-
vacion de los permisos pueden también incrementar la vulnerabilidad de
estos migrantes.

Las politicas migratorias y educativas también pueden favorecer la des-
calificacion de estos trabajadores al no proporcionar alternativas para la
convalidacion de diplomas y el reconocimiento de competencias previa-
mente adquiridas en el pais de origen o residencia. Por otra parte, ciertas poli-
ticas favorecen la mercantilizacion de los servicios domésticos y de cuidados
y su “exportacion” a las regiones mds prosperas del mundo. Empero, esta
representacion positiva de las trabajadoras migrantes como “agentes de desa-
rrollo” trae aparejado el riesgo de que dichas personas sean vistas principal-
mente como ‘remitentes de remesas”, independientemente de los costos
sociales que la experiencia migratoria suponga para ellas y sus familias en
cuanto al ejercicio de sus derechos, como lo hemos senalado, y en sus pro-
pias necesidades de cuidados.

Los costos financieros de la migracion (formacion, contratacion y colo-
cacion de trabajadores migrantes) algunas veces son considerables y pueden
generar endeudamiento de los trabajadores y sus familias, acentuar situa-
ciones de vulnerabilidad y prolongar de manera indefinida su permanencia
en el exterior.

Es importante sefialar que el trabajo doméstico y de cuidados en los hogares
es extremadamente dificil de regular, ya que en dicha esfera privada la rela-
cion laboral estd también sujeta al vinculo personal entre empleador y tra-
bajador. En el mundo, sélo el 10 por ciento de éstos recibe un trato equitativo
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por parte de la legislacion laboral local respecto de otros trabajadores; casi
el 30 por ciento estd excluido de dicha ley y el resto estd cubierto parcialmen-
te por la legislacion laboral general y en parte (o tnicamente) por normas
subordinadas o leyes laborales especificas. En el caso de las federaciones, por
ejemplo, por disposiciones especificas en la legislacién estatal (ort, 2013).*

El impacto de la regulacion estd sujeto a varios factores, como la exis-
tencia de mecanismos de aplicacion, la magnitud del trabajo informal, el
nivel de informacién de los trabajadores (y de los empleadores) sobre sus
derechos y el acceso a los mecanismos de reclamacion.

A nivel internacional ha habido dos avances importantes en materia de
proteccion: primero, la Convencién Internacional sobre la Proteccion de los
Derechos de Todos los Trabajadores Migratorios y de sus Familiares, de 1990
(oNu, 1990), pero que entré en vigor en 2003. A pesar de que este instru-
mento reconoce, como su nombre lo indica, los derechos humanos de todos
los trabajadores migrantes, es omiso en la inclusion de las necesidades es-
pecificas de género presentes a menudo en el trabajo doméstico.

Un segundo avance es el Convenio 189 de la ort, de 2011, pero que en-
tr6 en vigor el 5 de septiembre de 2013, dando visibilidad internacional a
la cuestion del trabajo doméstico, fomentando la participacién de los
trabajadores domésticos en su negociacion y estableciendo derechos labora-
les minimos para ellos (disposiciones sobre contratos, salario minimo, horas
de trabajo, descanso, vacaciones, posibilidad de asociacién, proteccién so-
cial, salud y seguridad ocupacional, entre otros).

Sin embargo, a la fecha, estos dos instrumentos internacionales sélo
han sido ratificados por 48 y 22 paises respectivamente y, aunque la legisla-
cién sea clara en cuanto a los derechos de los trabajadores domésticos, su

4 En Europa occidental y los pafses escandinavos, el trabajo doméstico tiende a estar regulado por
leyes especificas. Pocos paises (como Francia e Italia) cuentan con contratos colectivos de trabajo.
Por otra parte, en Europa del Este y ciertos paises drabes la legislacion laboral no incluye normas
relativas al trabajo doméstico. Algunos de estos dltimos cuentan con contratos estandarizados
(Libano). Bahréin ha ampliado la cobertura de algunas disposiciones de la legislacion laboral a
los trabajadores domésticos. Kuwait adopté en junio de 2015 la primera legislacion sobre trabajo
doméstico. En América Latina la legislacion sobre trabajo doméstico consiste, en algunos casos,
en leyes especiales o en capitulos dentro de los cédigos laborales. En Africa la regulacion del
trabajo doméstico es muy diversa. En paises asidticos exportadores de servicios domésticos existe
legislacion especifica (como en Filipinas), asi como acuerdos bilaterales para garantizar la protec-
cién de los trabajadores migrantes (por ejemplo, en Indonesia y Malasia). Algunas reformas legis-
lativas incluyen consideraciones respecto de los derechos humanos en relacion con el trabajo
doméstico (tales son los casos de Bolivia, 2003; Brasil, 2006; Sudafrica, 2002, y Uruguay, 2006).
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interpretacion y aplicacion dependen del grado de formalidad del empleo y
de la relacion personal entre trabajador y empleador, y es por ello que la pro-
fesionalizacion es importante, pero en este sector es dificil de definir y depen-
de enormemente de la interaccion de innumerables criterios practicos, tales
como hablar la lengua local, saber barrer o usar una aspiradora; o de otros
tan subjetivos como ciertos gestos y actitudes, y de cuestiones dificiles de
estandarizar o certificar, como conocer las reglas de la casa; sin embargo, tres
puntos me parecen fundamentales: primero, el reconocimiento del trabajo
doméstico como una categorfa profesional es primordial. Tradicionalmente
éste y los cuidados personales se han considerado una extension del trabajo
doméstico no remunerado brindado en el contexto familiar, normalmente asig-
nado a las mujeres. Aun en los casos donde el trabajo doméstico se reconoce
como una categoria profesional, hay que combatir la infravaloracién que los
tilda de “no calificados”, asi como el hecho de que sea infrarremunerado.

La remuneracion es un concepto clave cuando se trata de la profesiona-
lizacién de ambas ocupaciones, ya que establece un lazo directo con una
determinada jerarquia ocupacional y, por ende, social, sujeta a distintos ni-
veles de calificacion. Esta jerarquia se encuentra inevitablemente ligada a
percepciones sobre el prestigio social que confiere una tarea en un contexto
determinado. No podemos obviar la influencia de las dindmicas sociales
que no obedecen tnicamente a las leyes de la oferta y la demanda, como
por ejemplo la segmentacion por género de la estructura del mercado labo-
ral y la incorporacion de la fuerza laboral migrante en determinadas ocupa-
ciones. Por supuesto, tampoco podemos negar la desigualdad sufrida por
este sector asociada con el origen étnico, de clase, la nacionalidad y el esta-
tuto profesional y/o migratorio.

El nivel de calificacion es otro factor importante, en especial con respec-
to a las politicas migratorias, ya que muchas de ellas establecen criterios
estrictos para la admision, otorgamiento de residencia y empleo a trabajadores
con base en los niveles de calificacién, a los cuales se los ubica como “alta-
mente calificados”, “semicalificados” y “poco” 0 “no calificados”. Como hemos
indicado anteriormente, la cuestion es que en esta materia, la definicién de
competencias sigue siendo controvertida, con criterios ambiguos y extrema-
damente dificiles de estandarizar. Ademads, la contratacién individualizada
en la esfera del hogar supone un reto importante para la formalizacion, ya que
muchos empleadores y trabajadores deciden no declarar el empleo.
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A pesar de que muchos paises de origen consideran el trabajo domésti-

co y de cuidados como una categorfa profesional y cuentan con mecanismos

de certificacion especificos, los efectos de dicha profesionalizacion serdn

limitados mientras los paises de destino no reconozcan estas ocupaciones de

igual forma.

Algunos ejemplos de buenas practicas que los paises de destino pueden

implementar para garantizar la proteccion de los trabajadores domésticos

migrantes son:

. Reconocer su estatus de trabajador profesional con derechos laborales.

2. Facilitar el derecho a cambiar de empleador o de ocupacion.

. Facilitar la renovacion de permisos, el acceso a la residencia perma-

nente, la naturalizacién y la reunificacién familiar.

. Permitir el acceso de los trabajadores domésticos al trabajo indepen-

diente y ampliar el acceso al mercado laboral de categorias de pobla-
ci6én concebidas como dependientes.

. Proporcionar a los trabajadores migrantes acceso a servicios de em-

pleo, formacion, (re)educacion vocacional y adquisicion de la lengua;
asf como a mecanismos de convalidacion de diplomas, reconocimiento
de competencias y de experiencia previamente adquirida.

6. Asegurar la portabilidad de beneficios sociales cotizados.

7.

Mejorar las percepciones sobre los migrantes y asegurar su acceso a
servicios bdsicos.

Por su parte, los paises de origen pueden garantizar la proteccion de los

trabajadores domésticos migrantes al:

L.
2.

Reconocer el estatus de trabajador profesional con derechos laborales.
Fomentar la cooperacion interestatal a través de acuerdos bilaterales,
regionales e interregionales, asi como de procesos de consulta regiona-
les sobre migraciones que promuevan el didlogo, favorezcan la busque-
da de soluciones comunes y el intercambio de experiencias précticas.

. Mejorar los mecanismos de supervisién del reclutamiento internacio-

nal en los paises de origen y de destino, incluyendo la regulacién y el
control de las agencias de contrataciones publicas y privadas, la capa-
citacion de los funcionarios sobre las politicas y legislacion vigentes
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y los criterios para otorgar licencias, asi como el entrenamiento de
“agregados laborales” en las embajadas y consulados para la proteccion

e informacion de los trabajadores migrantes nacionales.

Conclusiones

El trabajo doméstico en esa esfera privada que constituye el hogar, ademds
de incidir en la vulnerabilidad de los trabajadores puede afectar la interpre-
tacion y aplicacion de sus derechos y hacerlas mds subjetivas al percibir a esta
persona como “uno mds de la familia”, antes que como un trabajador con
derechos protegidos por la ley.

El impacto de las politicas de formalizacién del trabajo doméstico serd
limitado siempre que las desigualdades asociadas con esta actividad sigan
intactas. Las y los trabajadores domésticos y de cuidados tienen vulnerabili-
dades especificas que deben ser tomadas en cuenta y atendidas por los Es-
tados en las legislaciones migratorias y laborales.

El trabajo doméstico sigue siendo infravalorado social y econémicamen-
te de tal forma que poco se benefician las mujeres y los hombres que lo de-
sempenan, en especial los migrantes y sus familias. Darle su justo valor y
reconocerlo como actividad profesional empieza en casa vy, si bien la adop-
cion de la Convencién Internacional sobre la Proteccién de los Derechos
de Todos los Trabajadores Migratorios y de sus Familiares y del Convenio
189 de la o1 es un gran paso adelante, queda mucho camino por recorrer,
sobre todo en lo que se refiere a su ratificacion y su eventual implementa-
cién, todo ello sin olvidar los costos financieros de la migracién que pueden
generar situaciones de endeudamiento de los trabajadores y de sus familias,
la acentuacion de situaciones de vulnerabilidad y la prolongacion de la es-
tancia en el exterior.

La promocién y proteccion de estos derechos es una deuda pendiente
que nos incumbe a todos. Los gobiernos de los paises de origen y de desti-
no, los organismos internacionales, la sociedad civil y el sector privado tienen
todos un papel importante que desempenar.



EL TRABAJO DOMESTICO 107
Bibliografia

ANDERSON, BRIDGET e ISABEL SHUTES, eds.
2014 Migration and Care Labour. Theory, Policy and Politics. Basingstoke:
Palgrave Macmillan.

BAUER, GUDRUN et al.

2014  “Three Domains of Migrant Domestic Care Work: The Interplay of
Care, Employment and Migration Policies in Austria”, en Bridget
Anderson e Isabel Shutes, eds., Migration and Care Labour. Theory,
Policy and Politics. Basingstoke: Palgrave Macmillan, 67-86.

INSTRAW
2007  “Global Care Chains”, working paper no. 2, Santo Domingo: Instraw.

OIM (ORGANIZACION INTERNACIONAL PARA LAS MIGRACIONES)

2012 Crushed Hopes: Underemployment and Deskilling among Skilled
Migrant Women. Ginebra: omv, en <http:/publications.iom.int/system/
files/pdf/crushed_hopes_3jan2013.pdf>.

2010 “World Migration Report. The Future of Migration: Building Capa-
cities for Change”, en <https://publications.iom.int/system/files/pdf/
wmr_2010_english.pdf>.

oIT (ORGANIZACION INTERNACIONAL DEL TRABAJO)

2013 Domestic Workers Across the World: Global and Regional Statistics
and the Extent of Legal Protection. Ginebra: ort, en <http://www.ilo.
org/wemsp5/groups/public/---dgreports/---dcomm/---publ/docu
ments/publication/wems_173363.pdf>.

2011 “C 189 Domestic Workers Convention”, 16 de junio, en <http://
www.ilo.org/wemsp5/groups/public/---asia/---ro-bangkok/docu-
ments/genericdocument/wems_208561.pdf>.

oNU DERECcHOS HUMANOS, OFICINA DEL ALTO COMISIONADO
1990 “Convencién Internacional sobre la Proteccién de los Derechos de
Todos los Trabajadores Migratorios y de sus Familiares”, 18 de di-



108 LAURA THOMPSON

ciembre, en < http://www.ohchr.org/sp/Professionallnterest/Pages/
CMW.aspx>.

UN DESA (UN DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS)

(PopuLATION DIVISION)
2016 “International Migration Report 2015: Highlights (s1/EsA/SER.A/ 375)”,
en <http://www.un.org/en/development/desa/news/2015.html>.



HOW WOMEN MIGRANTS HAVE MOVED
DOMESTIC WORK AND CAREGIVING
INTO THE MARKETPLACE

Elizabeth Tang*

The Making of the Domestic Work
and Caregiving Marketplace: the “Pull” and “Push”

Tens of thousands of women leave their countries every year for jobs as do-
mestic workers or caregivers in other nations. This trend has been accelerat-
ing in the past 10 to 15 years regardless of how economies behave. According
to International Labor Organization (1L0) statistics, of the world’s over 67 mil-
lion domestic workers, 11.5 percent are international migrant domestic workers.
The migration flows exist both within regions (for example, from Indonesia,
the Philippines, and Bangladesh to Hong Kong, Singapore, and Malaysia;
or from Nicaragua and Paraguay to Costa Rica, Mexico, and Argentina) or
across regions (for example, from Mexico to the United States, the Philip-
pines to Saudi Arabia, or from Kenya to Kuwait). The list is long. Both “pull”
and “push” factors are increasing. The rapidly aging populations in the indus-
trialized countries coupled with the tendency of the governments to shed their
responsibilities regarding elder care, childcare, and care for people with dis-
abilities is fueling the demand for private care facilities and services. Many
governments have begun to offer cash incentives such as tax breaks or tax
credits to families that hire migrant domestic workers to address those care
needs. In most cases, migrant domestic workers offer a cheaper, convenient
solution to these social needs, which have turned into individual needs that
must be tackled by individuals.

On the other hand, governments in migrants’ places of origin see this as
an opportunity to receive more remittances. A large portion of some coun-
tries’ gross domestic product (Gbp) comes from foreign employment: for ex-

ample, in Nepal, it comes to almost 30 percent. More deployment means

* General Secretary, International Domestic Workers Federation.
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more remittances. Some governments even compete with each other, in most
cases by driving down the wage level of their own workers. A remarkable
increase in the national and ethnic diversity of female migrants in response
to the market demand for less expensive, more docile, and even less “rights
conscious” female migrant workers has been noted in recent years. In turn,
a chain effect gives new impetus to the “pull” and “push” factors.

Finally the role of private recruitment or employment agencies coming
into play is responsible for the further acceleration of the migratory flow of
domestic workers and caregivers. In their quest for higher returns, recruit-
ment/employment agencies pro-actively reach out to women and girls even
in remote villages for migration purposes. This is all about business. Illicit
means such as coercion and threats are sometimes used. Thousands are be-
ing lured to become migrants with promises of jobs familiar to them but
with huge cash returns. It is not surprising to hear stories such as the one from
a domestic worker in Uganda who said she was only told where she was go-
ing just before she boarded the plane.

The Unfair and Unjust Marketplace

Despite the huge social and economic contribution made by these migrant do-
mestic workers and caregivers, they have not been treated as workers with rights,
respect, and protection. They are invisible and poor, with very low wages and
no benefits, and they work unlimited hours. Many are undocumented even
though they have lived and worked abroad for many long years. Despite their in-
creasing numbers, the growing dependency on these migrant women, and the
mounting value they contribute to their communities, this value and benefit is
unnoticed and unrecognized. And this situation is going from bad to worse.

Destination countries offer only temporary migration schemes for mi-
grant domestic workers. The fact that they do not have the right to perma-
nent residency reinforces the perception that they are not invited to work in
the labor market, but rather only to work “for a family.” Working for a family
is still not recognized as a real job and therefore reinforces the impression that
domestic work is something other than regular employment. Policies that re-
strict migrant domestic workers” occupational mobility have also been intro-
duced. Nationals are discouraged from marrying household employees. In
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addition, some countries like Singapore require bi-annual pregnancy tests.
With these measures, domestic workers are forced to remain in a transient
status, thus favoring labor market flexibility. Meanwhile, in Persian Gulf and
other Middle Eastern countries, workers are tied to a single employer, a prac-
tice known as the Kafala system, which makes it extremely difficult to change
employers or even to escape from an abusive employer.

In the United States, domestic workers and caregivers are excluded from
the Fair Labor Standard Act and hence are deprived of labor protection. In
recent years, many state governments have taken steps to cut social services
budgets for care work, stripping homecare workers of the right to collective
bargaining and opposing minimum wage protection for them. In countries
where better and more equitable legal protective frameworks exist, such as
those in Europe and Latin America, migrant domestic workers and caregivers
often do not fall under these frameworks due to their status or isolation from
the communities.

Finally, the increasing trend of using private employment/recruitment
agencies to manage the migration process of the migrant domestic workers
has further aggravated their precarious situation. They often become heavily
indebted and some even become victims of human trafficking and face situ-
ations akin to forced labor.

Feminization of Migrant Domestic and Care Work

[t is important to note the feminized nature of migrant domestic and care
work and that this increases the vulnerability of migrant domestic workers,
who are overwhelmingly women. There seems to be an umbilical cord between
domestic and care work and women’s work; in many instances, domestic and
care work equal women'’s paid occupations.

As gender-stereotypical women’s jobs in the home, therefore, domestic
and care work are undervalued, almost invisible, informal, unrecognized among
others. It is as if women workers are penalized for doing women’s jobs!

Therefore, it is not enough that we campaign for the ratification of 1.0
c189. Equally important is to raise awareness about women'’s rights and the
UN Convention on the Elimination of All Forms of Discrimination against
Women (CEpAW), including its General Recommendation no. 26 on Women
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Migrant Workers (GrR26), which provides guidelines on how state parties can
apply the cEpaw articles to the context and situation of low-waged women
migrant workers, many of whom are domestic and care workers.

As a treaty that enjoys almost universal ratification (except in the United
States), next to the Child Rights Convention, invoking CEDAW obligations for
state parties would be an effective strategy to compel states to provide pro-
tection and recognize the value of domestic and care work.

Therefore, the empowerment of migrant domestic workers is intrinsically
linked to the enjoyment and recognition of migrant women workers' rights.

Government Responses

Entangled between promotion and protection, countries have adopted vari-
ous approaches in responding to rights violations committed against domes-
tic workers and caregivers, from imposing specific requirements for female
migration to enforcing outright bans against deployment to particular nations
that are allegedly notorious for abuses against workers. Others have taken
more pro-active policies, implementing measures to strengthen the protection
of migrant domestic workers.

Decent Work for Domestic Workers. The adoption of c189 paved the way
for some reforms and measures to protect the well-being and rights of do-
mestic workers both in countries of origin and destination. Legislation and
policies were introduced, some making incremental reforms while others
adopted comprehensive measures. Examples are Chile and Argentina.

Some countries of origin and destination have forged bilateral agree-
ments and memoranda of agreements. These bilateral agreements are meant
to provide minimum standards in terms of recruitment and oversight of pri-
vate recruitment agencies. Provisions usually deal with recruitment, working
conditions, wages, contract provisions, and safety of migrant domestic work-
ers. Some agreements, as in the case of India, also include a provision on en-
forcement and oversight.

The government of the Philippines requires its embassies or consulates
to issue certifications for destination countries that provide safeguards to
migrant workers, and those that have protection mechanisms in place are
selected for deployment of overseas Filipino workers.
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Domestic Workers’ Responses:
Organizing for Rights and Respect

Generally speaking, migrant domestic workers are not well organized. If they
are, their organizations are usually small, informal, and unknown to outsiders.
Despite the multiple challenges, many have managed to unite as forces to be
reckon with and are making changes.

The 2011 adoption of 1Lo Convention 189 on Decent Work for Domes-
tic Workers affirms the principle that domestic workers are workers and
should be afforded the same rights and protection as all other workers. The
processes of getting the Convention signed and the subsequent efforts to
ratify it at a national level have been the very processes that have permitted
domestic workers to become organized. Cooperation between trade unions
and domestic workers organizations and other civil society organizations has
increased. Since 2008, believe me, at any time of the day, we can be sure
domestic workers are becoming aware of their rights, talking to other domes-
tic workers about the legal rights they are fighting for, or inviting other do-
mestic workers to join their organizations. It was against such a backdrop that
we founded the International Domestic Workers Federation in Uruguay in
October 2013. Over 150 domestic workers from 48 organizations participat-
ed in the founding congress. Since then, we have been growing steadily and
today we have 58 affiliates in 46 countries.

At a national level, many significant achievements have been made in or-
ganizing migrant domestic workers and even caregivers. Let me introduce you
to some of our affiliates. First, the National Domestic Workers Alliance (NDwA)
in the United States, and in Hong Kong, the Federation of Domestic Workers
(FDW); the latter is a domestic workers alliance and union federation, bringing
together and creating unity among migrant domestic workers from multiple
nationalities. Now that they are bigger, they are able to win more rights for
their migrant domestic workers. The NDwA has been leading many cam-
paigns to win the Bill of Rights for domestic workers in four states and two
more are on the way. A leading a multi-sectoral coalition also exists called the
Care for Next Generation, which campaigns for quality care services and
better job protection for caregivers.

In Italy, our affiliate, Italian Federation of Commercial, Hotel, Canteen,
and Services Workers (Filcams) is a multi-sectoral trade union. It signed a
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collective bargaining agreement with the major domestic workers employers’
organization, thus enabling its 20 000-plus domestic workers, largely migrants,
to earn a minimum wage, and enjoy holidays and social protection. In Costa
Rica, the Domestic Workers Association (Astradomes) brings together over
1500 migrant Nicaraguan domestic workers to push the government to en-
force the law they designed themselves.

Perhaps the most encouraging sign is that migrant domestic workers even
in very difficult situations have started to organize. The Domestic Workers
Union in Lebanon was formed in January last year. Similar initiatives are
also emerging in other equally challenging places.

In addition, increasingly, more and more International Domestic Work-
ers Federation (1pwr) affiliates used to organizing local or national domestic
workers have become increasingly aware of the need to include migrant
domestic workers into their ranks. In Mexico last September, the 1IDWF
affiliate, the Center for Support and Training of Domestic Employees orga-
nized a workshop to discuss solidarity between Mexican domestic workers
in Mexico and in the U.S. The South African Domestic Services and Allied
Workers Union began to reach out to migrant domestic workers employed
in South Africa. Today it has organized over 350 mostly Zimbabwean domes-
tic workers in the union. The IDWF’s 5 Year Strategic Plan has set the target
of organizing a total of 200 000 migrant domestic workers and caregivers.

Conclusion

To conclude, the marketplace of domestic work and caregiving is unstoppa-
ble, as is the migration flow of women for domestic work and caregiving. There
is a lot of fat out there. Both the private sector players and governments are
more concerned with cash benefits and thus neglect the rights and protection
of domestic workers, largely migrants and vulnerable women. Exploitation even
to the degree of forced labor is commonplace. While many domestic work-
ers are organizing to defend themselves, it is high time that governments
take the lead with multi-stakeholder participation to find a common solution
to make this marketplace a safe and fair playing field for all.



MIGRACION Y OBJETIVOS DE DESARROLLO
SOSTENIBLE POST-2015§

MIGRATION AND THE POST 201§ SUSTAINABLE
DEvELOPMENT GOALS



n 2014, el interés de la comunidad internacional en la migracion se

enfocé en determinar si ésta debe incorporarse a los objetivos de

desarrollo sostenible que sucederian a los objetivos de desarrollo
del milenio de 2015. Aunque algunos relacionados con la migracion se-
rian incorporados en el acuerdo de Naciones Unidas de 2015, la profun-
didad del debate indicaba el grado en que la comunidad de actores
internacionales involucrados en el desarrollo sostenible permanecia es-
céptica en torno al potencial real de la migracion y sus efectos para con-
tribuir al desarrollo de los paises del Sur global. Esta resistencia se debe
en parte a las dudas respecto de los mecanismos mediante los cuales la
migracion como tal puede estimular el desarrollo. Aln queda mucho tra-
bajo tedrico y empirico por hacer, pero una linea que ha mostrado ser
cada dia mas atractiva es la que reflexiona sobre el papel que la didspora
puede desempefiar para impulsar el crecimiento de los paises de ori-
gen. El rol de los migrantes como proveedores de remesas a sus familia-
res o su participacion en proyectos comunitarios especificos ha sido
ampliamente discutido. También se han reconocido las limitaciones de las
remesas como vehiculo para generar riqueza, lo cual ha motivado que
algunos observadores exploren otros medios a través de los cuales la
diaspora puede contribuir al desarrollo de las naciones expulsoras. Esta
seccion se enfocara en revisar las otras aportaciones de la didspora a la
patria, mas alla de las remesas, tales como las inversiones en infraestruc-
tura y la creacion de empresas, asi como la transferencia de capital
humano, ya sea debido a la migracién de retorno o a la actividad trans-
nacional. Se toman como base algunas politicas publicas que facilitan la
transferencia de capital humano, incluyendo las mejores practicas para
reclutar a los migrantes que retornan, asi como para asegurar su rein-
sercién a la economiay a las instituciones gubernamentales de su nacion.
La clave esta en si los paises de origen son capaces de ofrecer incentivos
suficientes para persuadir a su diaspora a contribuir al desarrollo de la
nacién expulsora.



he international community's interest in migration shifted in 2014

to whether migration should be incorporated into the Sustainable

Development Goals that will succeed the Millennium Development
Goals in 2015. Although migration-related goals will be incorporated
into the 2015 agreement at the United Nations, the depth of the debate
indicates the extent to which the development community remains scep-
tical of the actual potential of migration and its effects to contribute to
the development of countries in the global South. This resistance is part-
ly due to the lack of confidence within the migration community that it
has identified the mechanisms by which migration can enhance devel-
opment. There remains much empirical and theoretical work to be done,
but one avenue that has seen increasing appeal is the role that diaspora
can play in propelling their homelands forward. Their role in providing
remittances either to family members back home or targeted specifical-
ly to development projects has been much discussed, but the recognized
limitations of remittances as vehicles for wealth generation have caused
some observers to explore other means by which diaspora might con-
tribute to homeland development. This chapter will focus on non-remittance
contributions of diaspora to the homeland such as through investments
in infrastructure and enterprise and human capital transfers either
through return migration or through transnational activity. The analysis
will consider policies with the potential to facilitate human capital trans-
fers including best practices for recruiting back ones’ émigreés as well as
securing their re-integration into the homeland economy and governance
institutions. The key is how homelands can offer incentives sufficient to
persuade their diaspora to care about contributing to its development.






HARNESSING THE POTENTIAL
OF STUDENT RETURNEES

Anita Ghimire™

Introduction

The phenomenon of return migration has received renewed attention in
recent writings (such as Mayr and Peri, 2008; Tamaki, 2011; Valentin, 2012),
particularly with the advent of the migration-management and migration-
and-development discourse. Moving on from the analysis of migrants’ purely
economic contribution, current literature has looked into their non-econom-
ic participation such as through return and transfer of knowledge and skills
and social network use. Within the broader theme of this book, this article
discusses the characteristics of returnee students, the challenges they face
in returning value to their homelands, and the incentives home countries
can offer to help them make this effort. The first part of the article intro-
duces student migrants. The second briefly discusses the typologies of re-
turnees based on their motivation for return. This is followed by presenting
the challenges they face in using their knowledge and skills. The last part
describes how returnees can be motivated to use their knowledge and skills

in their home countries.

Methodology

The article is based on qualitative fieldwork from 2009-2014 with Nepali
students currently studying in different institutions in the UK, Denmark,
and Sweden as well as those in Nepal who returned after completing their
education and/or extended stays from different countries (excluding India).

* Project Co-leader “Migration and Development”, Swiss National Center of Competence in Research
North-South, South Asia Regional Co-ordination Office, Nepal.
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Fieldwork methods include focus group discussions, key informant inter-
views, participant observation, informal interviews, and small group discus-
sions and case studies.

The returnee respondents were graduates, Ph.D. students, and post-
doctoral students who were working in educational sectors, entrepreneurial
activities, government offices, and non-governmental international organi-
zations in Nepal.

Who Are Student Migrants and Returnees?

Student migration is not new for Nepal: historically, India was their chief
destination. This is changing and recent Home Ministry data (Ministry of
Education, 2014) shows that countries like Australia, Japan, and the United
States are the most important destinations for Nepali students today, and
that they have gone to 85 countries in the fiscal year 2014-2015 alone. Alto-
gether, 28 763 students went abroad for study in the fiscal year 2014-2015
(Ministry of Education, 2015). However, no empirical data exists to ascertain
the number of returnees since, so far, no system records student returns.

Since we were unable to gather information on the number of returnees,
we tried to understand who is returning based on interviews, focus groups,
and participant observation of different programs organized by student
returnees.

We found that the majority of the returnees had been abroad either fully
or partially self-funded. We did not find anyone who had gone on scholar-
ships, though key informants said this had been quite common in the past.
Similarly, the funding for international education came from their house-
holds and rarely from personal income.

Regarding their ages, a large number of returnees had been abroad in their
twenties. Students were found to start looking for opportunities to study
abroad as soon as they entered the twelfth grade and generally left the coun-
try during their undergraduate years.

The choice of destination was determined by consultation with friends
and seniors from schools, their neighborhood, and family members for boys,
while for girls it was largely based on family networks. Girls were of the opin-
ion that the parents found it safe to send them if there was a possibility of
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having a family member as a local guardian in the destination. In other cas-
es, girls would be allowed to go if trusted family friends live in the destina-
tion country.

The study also finds that certain established notions exist about the desti-
nations. For example, students often said that if they liked practical educa-
tion, the United States would be one choice; if they preferred a more rigorous,
theory-oriented education, the choice would be the UK; and for technical
education, it would be Germany, Sweden, or Finland. However, the cost of
education, the possibility of earning while studying, the existence of schol-
arships after enrollment, and the reputation of the certificate from the des-
tination country in Nepal's labor market were all taken into account for
making the final decision. These factors also have gender dimensions, but
that is not the area of interest in this article.

Our analysis shows that, based on their decision to return, returnees
can be broadly classified into the following five categories shown below.

RETURNEES WITH THE FIRM INTENTION
OF RETURNING PRIOR TO MIGRATION

These returnees already have a firm idea of returning when they plan to go
abroad. They were sure from the very first that they would return once they
completed their studies. A typical quote from this kind of returnee is, “Oh, |
was very sure that I would return after completing my Ph.D. I did not even
think of staying a day more. I had already bought my return ticket.”

Others were not so firm at first but knew that they would come back at some
point soon after completing their studies. These students had the idea that,
apart from knowledge, they would gain some work experience abroad and
also try to earn some money so that they could recover part of what their par-
ents had invested for their international education: “Yes, I thought I would
study in Denmark but also work here and gain some work experience. I had
heard that it is easy to get some internships or jobs. I was attracted by that.
So I thought, ok, I'll study, do some work, and try to earn some money, which

»

the household spent on me and return to Nepal
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RETURNEES WHO DID NOT FEEL THEY BELONGED
IN THEIR DESTINATION COUNTRY

The study finds that the feeling of not belonging to the host country, the
stigma associated with being viewed as a second-class citizen, and general
exclusion from the host country also motivated some to return. These re-
turnees were not intent on returning sooner, but after spending some years
abroad, decided that they could not assimilate into the host society. They
talked about being singled out both in their daily lives outside the university
or in the university environment:

I got that feeling even when I became so much closer to their culture and
system. By then | was really speaking like them. My accent had changed, my
behavior has changed. I could understand their humor. I was living with them.
[ lived in the flat with Scottish, Australians, New Zealanders. And they use the
“F” word so much; it was no problem at all when they used it. The moment
[ use it, they all look at you with surprised eyes —you know, eyes wide open.
Again that's a difference [...] because we come from different races. They don'’t
expect us to become one of them, no matter what, even if we are in the same
boat. We have the same education, the same brains —I am actually much
smarter than average. Actually | was a topper in the masters in my department,
but still it's not there, the acceptance that all people are equal [...] for them,
I am not one of them.

But after having decided to live there after study and getting a job, they
come in closer contact with the society and their perception of the people
in the host country changes. This knowledge motivates some to return.

FAMILY OBLIGATIONS

Some people have a family obligation to look after parents and the family
property once the parents get old. Such returnees do not have siblings to
look after ageing parents back home or manage the property once the father
is old. For some, this was clear from the very start; for others, their siblings
settled abroad; and for a third group, the parents did not want to live outside
Nepal with them. These returnees feel the obligation to work and return to
their family members after completing their studies: “I have to take care of
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my parents; you know, that feeling of responsibility you get [...] ok, I am old
enough, they have cared for me during my life, and now it's my turn to care
for them after finishing school [...] Not that somebody forced me, but those
are just my feelings.”

Such returnees, however, are mobile and travel outside Nepal for train-
ing, conferences, and short courses. They strive to keep their professional
networks in their former destination countries active through joint work,
regular contact, and joint projects that prolong their mobility. However, they
do not intend to leave the country again for a very long period.

“MissiNG HOME” RETURNEES

These students ultimately never become comfortable with the socio-cultural
way of life in their destination countries and prefer the relaxing, slow pace of
Nepal. For these students, being at home also means less responsibility to
care for everyday matters, and an easier time starting new ventures and main-
taining back-up plans if other ideas fail, something that would have been very
difficult in the destination country: “You have a nice house to live in —I don't
pay rent. I don't have to worry about the electricity bill; I don’t have to worry
about calling a plumber if something goes wrong; there’s always food in the
fridge; there is everything in your house. It’s very stress free, you know.”

RETURNING TO USE KNOWLEDGE

These returnees come home motivated to use their newly acquired knowl-
edge and skills. They refer to their effort abroad as “one link in the chain,”
meaning that when they contribute to the host society, they are just adding
to what is already there rather than starting something new. However, if
they do the same thing in Nepal, it will be new for Nepal. They feel that
their small effort in the home country could make a significant impact in
local people’s lives, while the same effect cannot be achieved in the host
country: “So that urge to come back and do a good job was stronger. [...] As
[ began to teach others, it became much more clearer that I have a much

»

bigger role to play in my society, in my country than staying here in general
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In general, these returnees feel that there is more space to contribute to
society in Nepal and this gives them a sense of importance and satisfaction.

Challenges Facing Returnees

The following section describes in brief the challenges faced by the return-
ees in their homelands.

Loss or SociAL NETWORKS

The most significant challenge to returnees is the loss of social networks
they had possessed prior to migration. While social networks played an im-
portant role in migration and life in the destination countries, returnees
complained that they have lost all the social networks upon return. This
hampers their access to important information that would ultimately help
them to start a business or land a desirable job. In Nepali society, where
face-to-face reference plays an important role in being hired, they were at a
disadvantage with respect to their peers who had not been abroad due to
this loss of social networks.

DirricuLTY IN FINDING BASIC INFORMATION FOR START-UPS

Another issue that came up in the narratives involved information. The gov-
ernment and the majority of Nepali institutions have a manual system. Virtu-
al information with open access is not common even for public information.
This often means that people have to visit different offices in person to get
it. This caused enormous problems for returnees who were used to a dif-
ferent system abroad. Furthermore, because they did not understand the
nuts and bolts of the Nepali system, they would often have to spend days find-
ing out which particular departments or offices to visit for any information.
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Lack oF RULES AND POLICIES

Another significant challenge that returnees face when they want to start
up a new business is the lack of rules and policies. While they import ideas
from the host country, these are often new in Nepal, where no clearly de-
fined rules and policies exist about them. Hence, they cannot not register
their businesses in Nepal.

PoviticaL. UNIONS

Political unions, which have a strong presence in the private sector, are an-
other factor that hinders them from using their knowledge. Having spent a
considerable period outside the country, they are not able to negotiate prop-
erly with these unions and they feel this like a loss because they are not up
to date with Nepal’s fluid local politics.

Lack oF BAackup INSURANCE AND FINANCIAL SCHEMES
AND THE NEED TO SELF-FINANCE IDEAS

The fact that there is no investment to support young returnees who want
to start up small businesses is frustrating and pushes them to re-migrate.
This means that even when they come with innovative ideas and dream of
using them in their homeland, they have to earn money at other jobs until
they can finance their ideas. A few NGOs such as Deutsche Gesellschaft fiir
Internationale Zusammenarbeit (G1z) have now started schemes to provide fund-
ing for Nepali returnees from Germany to start the project of their choice.
However, these are sometimes country-focused and a large number of re-
turnees are left out.

Recommendations and Best Practices

This section presents the best practices and recommendations:

Managing Out Migration and Recording Return. Nepal could benefit from
also including students who go without the “no objection letter” as well as
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getting details about destinations, courses, duration of stay, and linking it to the
other national datasets such as vacancies in government and non-govern-

mental organizations to match and hire skilled employees.

Outreach to Migrants in Destination Countries. Maintaining regular links with
students abroad benefits students who find their networks eroding, but also
allows the country to have a record of its human capital. The home country
should take initiatives to reach out to students. This can be done by govern-
ment envoys who visit abroad, periodic outreach by the Nepali embassy, the
government formally involving students in social and philanthropic activi-
ties, and by establishing information hubs for students.

Integrating Returnees into Youth Policies. While the country has drafted a
youth policy and has established an employment fund for young people, re-
turnees are not included in this policy. The study finds that, like their labor
counterparts, a good majority of student returnees also re-migrate from their
homeland due to not being able to make an appropriate living when they
return. Hence, making provisions for them to benefit from youth policies is
important to be able to use them as resources for the country.

Providing Financial Back-up and Insurance. Returnee students come with
innovative ideas but lack the financial resources to act on them. Case stud-
ies show that when they have been able to manage funds to put their ideas
into practice, they have contributed very innovatively to solve persisting lo-
cal problems such as electricity outages in Nepal. Thus, providing financial
support in the form of rolling grants would help these returnees implement
their ideas. Providing back-ups in the case of business failure is another aspect
of inviting returnees to use their knowledge and skills.
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COMPETENCIA GLOBAL POR LA ATRACCION
DE ESTUDIANTES

THE GroBaL COMPETITION FOR STUDENTS



etropolis ha examinado la competencia global por el talento

durante mas de una década. Constituye una preocupacion que

puso sobre la mesa la consultora McKinsey a finales de los no-
venta, fundamentada en los déficits demograficos de la mayoria de los
paises desarrollados y que consiste en advertir como se ha intensificado
dicha competencia a partir del crecimiento acelerado de muchas econo-
mias en desarrollo y su consecuente sed de talentos. Hay interés cre-
ciente por el talento de los estudiantes universitarios, pues los paises de
destino ven en ellos a sus empleados potenciales, al percibirlos como
innovadores o emprendedores, y su familiaridad con la cultura, el idioma
y la educacién de las naciones receptoras los vuelven candidatos id6-
neos para la inmigracién. Por otro lado, los Estados de origen de estos
estudiantes a menudo los motivan a continuar su educacion en el extran-
jero por las ventajas que esto podria traer a la economia de su nacién;
sin embargo, una vez concluidos los estudios, estos paises buscan que
los estudiantes regresen, mientras que los receptores suelen persua-
dirlos para quedarse. En esta seccion se analizaran los factores que
determinan las decisiones de los estudiantes respecto de quedarse o
regresar, asi como las medidas que los paises de destino o de origen
pueden tomar para inclinar la balanza a su favor. En esta ecuacién entra
en juego la facilidad con la que los estudiantes pudieran transitar a
profesionistas, ya sea en su patria o en la nacién donde se graduaron. El
reconocimiento de certificados expedidos en el extranjero no es un
problema sélo para los inmigrantes formados en el pais de destino, sino
también para quienes regresan a casa con dichos certificados, sin impor-
tar la calidad de esta formacion. En resumen, se reflexiona sobre cémo
ambos grupos de paises, desarrollados y en vias de desarrollo, pueden
posicionarse mejor con el fin de reclutar el talento mas preparado del
mundo.



etropolis has been examining the global competition for talent

for over a decade. A concern raised by the McKinsey consulting

firm in the late 1990s and rooted in the demographic deficits in
most developed countries, this competition has intensified with the rap-
id growth of many developing economies and their consequent thirst for
talent. One increasingly prominent aspect of the competition for talent
is that for post-secondary students. Countries of destination regard stu-
dents as potential employees, innovators, or entrepreneurs whose fa-
miliarity with the destination country’s language and culture together with
its local education makes these students prime candidates for immigra-
tion. The students’ homelands, on the other hand, often encourage them
to acquire a foreign education for the advantages it will bring to the
homeland economy. Homelands want their students to come home and
destination countries want to persuade them to stay. This section will look
at the factors that determine students’ decisions to stay or return home
and what the countries of destination and the homelands can do to tip
the balance in their favour. Part of this equation is the relative ease by
which the students are able to complete the transition to professional
workers in either the homeland or the country in which they were edu-
cated. The recognition of foreign credentials is not only a problem for
domestically-trained immigrants seeking work elsewhere but it can be a
serious road block to students returning home with foreign credentials
regardless of the quality of their foreign education. In summary, this
chapter looks at how both developed and developing countries can best
position themselves to recruit the world'’s top talent.






TALENT MOBILITY AND INTERNATIONAL DEVELOPMENT:
ISSUES, EXPERIENCE, AND POLICIES

Andrés Solimano™

Introduction

Global development, the migration process, and talent mobility are related
processes. People migrate from countries with lower wages and modest
employment prospects to economies that offer better salaries, good jobs,
and social services to the population, including foreigners. In turn, the di-
rection of migration flows can also narrow or widen those gaps depending
upon their composition and return migration patterns. We can distinguish
at least two main migration circuits: one composed of worker migration
(less skilled migrants) and another circuit of people with high skills, special
knowledge, and high-value abilities. This later segment is often called “tal-
ent mobility” or “elite migration.”! Although talent mobility is not particu-
larly large, its impact is linked to the transfer of human capital, knowledge
generation, fresh capital, and other attributes critical for economic devel-
opment. The proportion of foreign-born people with tertiary education is
often used as an —imperfect— proxy for measuring talent and highly
skilled migration. It is estimated that nearly 25 million people (c. 2010) can
be classified as highly skilled or talent migration (around 10 percent of all

international migration).?

* President, International Center for Globalization and Development, Chile.

! Three main uses/sources of talent allocation have been identified (Solimano, 2008; 2010: 1):
1) talent engaged in directly productive activities such as industry (managers, engineers, skilled
workers); 2) talent devoted to scientific, training, and academic endeavors in universities (scholars,
academics, and international students); and 3) talent allocated to the health and cultural sectors
(medical doctors and nurses, writers, painters, singers).

2 This is not, however, an exact proxy for talent mobility; for example, entrepreneurs belong to the
productive talent pool, but not all entrepreneurs have tertiary education. The same could be said
of some forms of cultural talent.
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In terms of geographical distribution, talent migration is largely con-
centrated in high-income orcD nations (that is, the “Global North”). In turn,
this concentration of talent mobility in the north may exacerbate existing
development gaps between “center” (Global North) and “periphery” (Global
South) in the international economy, thus contributing to global inequality
(Solimano, 2016).

This article discusses several aspects of the international mobility of talent
that can affect patterns of global development. After this introduction, I iden-
tify five institutional and economic circuits through which highly skilled/
talented migrants move around the globe. After that, I examine the relation-
ship among talent, technology, and capital; and the relationship between the
private and social value of talent and the cost of education.

Global Circuits of Talent Mobility

The international mobility of talent can be conceptualized as a circuit, a
market, or a process. These concepts are not necessarily mutually exclusive.
We can identify five “circuits,” partly driven by institutional considerations,
in which talent mobility is engaged:

a) The international corporate sector: chiefly multinational companies
and international banks (CEos, managers);

b) The independent private sector (professionals, experts, cultural
workers);

¢) Academia: universities (scholars, scientists, international students);

d) The international public sector (the uN, World Bank, okcb, ImF, etc.);

e) Global civil social society (foundations and NGOs).

Managers, financial experts, and human resource specialists that belong
to multinational corporations move across countries within the corpora-
tions through intra-company transfers (1cts). In the oEcD, the main destina-
tion for 1cTs is the United States, followed by the UK and Canada. Between
2007 and 2014, total icTs destinations in the OEcD have grown by 25 percent
(oECD, 2015). The second form of mobility involves independent professionals
(architects, medical doctors, etc.) who move to other countries to pursue
their careers without the protection of a multinational corporation.
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The international tertiary sector provides a vehicle for researchers, scholars,?
and foreign students* who decide to pursue their training and academic ca-
reers outside their country of origin. The number of international students
worldwide has increased from 2.1 million in 2001 to 4.5 million in 2012,>
with the United States and the United Kingdom as the two main receiving
countries.®

Another circuit in which talent is internationally mobile is the interna-
tional public sector, composed of organizations such as the United Nations,
the ivr, the World Bank, regional development banks, the orcp, and oth-
ers. These organizations (often located in the North) tend to provide inter-
esting jobs with good salaries and benefits for professionals and experts. A
perhaps unintentional side effect is for these organizations to foster a degree
of brain drain of professionals from developing countries. In addition, a pleth-
ora of international NGos and the “foundations sector” exist, sometimes
called “global civil society” (Ford Foundation, Soros Foundation, the Gates
Foundation, the International Red Cross, Doctors without Borders, and several
others). These organizations provide employment opportunities for profes-
sionals, volunteers, and international students from the South, although of-
ten without the generous packages provided by the best-paid international
financial institutions or multinational corporations. Finally, a new modality
of international temporary employment is the youth-oriented working holi-
day program system. This program and its concomitant visa system are gen-
erally valid for one to two years. They are offered in Australia (a main recipient
of working-holiday students in the oEcD area) along with Canada, New Zea-
land, the Czech Republic, and other countries.

Another important way of mobility of qualified human resources is for-
eign medical doctors and nurses. In 2011, nearly 22 percent of all medical

3 Universities and research centers in the North are increasingly employing foreign scholars and
academics; and their importance in the faculties of universities of several high-income orcp
nations is rising.

* Sometimes, the term “foreign students” is used to denote people who are abroad and may deci-
de, once there, to study in the foreign country of residence. “International students” move to
other countries for the specific purpose of studying abroad.

> oECD (2015).

© The portion of international students in the United States (16.4 percent in 2012) and the UK
(12.4 percent) is the largest in the world, but the U.S. share declined from 2000 to 2012 and the
UK’s share has increased over the same period. The allocation of foreign students grew in
Korea, New Zealand, Australia, Italy, and the Czech Republic, among other countries in this
period (Solimano, 2015).
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doctors in OECD countries were foreigners, and 14.5 percent of the nurses
came from non-oEcD nations. The United States is the main recipient of
medical personnel followed by the UK and Germany, with an increasing
number going now to Australia, Canada, Ireland, New Zealand, and Swit-
zerland. The main source country for medical doctors is India, and the main
sending country for nurses is the Philippines, followed by China, Pakistan,
and Vietnam. According to the World Health Organization (wHo), the exodus
of health professionals from developing countries to OECD nations can ag-
gravate shortages of these professionals in the developing world.

A constellation of factors attracts talent to the North, such as higher sala-
ries and benefits for professionals, more resources for undertaking research
in universities, and a greater critical mass with whom cultural talent can inter-
act in their creative processes. In addition, rich nations adopt active policies
to attract human capital to their countries. Canada, Australia, New Zealand,
Singapore, and others offer special visas to foreigners who bring capital,
special skills, and outstanding abilities. This may take the form of a point
system, or other modalities, in which applicants are sorted by their academic
degrees, jobs experience, language skills, and other attributes.

Complementary to visa mechanisms for attracting foreign talent, a very
relevant option for developing nations is mobilizing migrant Diasporas. In
this case, communities of nationals living abroad for some time have been
able to accumulate a host of “assets” and experiences such as commercial,
investment, and academic contacts, fresh capital, savings, and productive
experience, and this can be mobilized for national development of their coun-
tries of origin. For this potential to be realized, national governments have to
adopt an active policy of engagement and attraction of members of the Di-
aspora. Such initiatives already exist in several countries, but they can be
boosted (see Solimano, 2012a and 2012b).

Migration, Capital and Technology

The contribution of talent to economic development depends also on the
existence of other cooperative factors such as capital and technology. An
important question is whether talent, capital, and technology move together
or in opposite directions, across countries. Does capital and technology



TALENT MOBILITY AND INTERNATIONAL DEVELOPMENT 137

“chase” talent or, rather, does talent chase capital? These are critical ques-
tions from the viewpoint of the geography of international development. As
examples, we may think of (Seattle-based) Microsoft setting up operations
in Bangalore, India, to make productive use of (cheaper and good quality)
local talent rather than in the U.S. and Europe. Alternatively, Information
Technology (11) experts in Bangalore may decide to migrate to Seattle in the
U.S. In the first case, capital goes where talent is located, while in the sec-
ond, talent migrates to where capital and jobs are.

The historical evidence about which type of mobility prevails tells a
mixed story. Since at least the nineteenth century, the United States has
received large numbers of migrants of various educational levels, including
what can be considered today the equivalent of top talent. Macro-econom-
ically, after being a net exporter of capital for most of the twentieth century, in
the 1980s, the U.S. switched to being a net importer of foreign savings and
capital. Regarding labor mobility, the U.S. has consistently been a net import-
er of labor and qualified human capital from all parts of the world.

Argentina is another case of an economy that switched its regimes of
international mobility over time. A land-abundant, capital-scarce country in
the late nineteenth and early twentieth centuries, it imported financial and
human capital and workers; but in the last decades of the twentieth and the
early twenty-first centuries, it exported both human and financial capital
due to recurrent economic and political crises and endemic instability. Sum-
ming up, capital and talent move across cities and nations driven by eco-
nomic and political circumstances in the sending and destination countries,
affecting opportunities, returns, and risks.

The Value of Talent and the Cost of Education

The economics of talent (and super-stars) highlights the potential for dis-
crepancies between the private and social value of talent. Currently, we
see a high concentration of talent in activities such as mass entertainment
(Tv, movies), professional sports, and the financial sector. These activities
offer lucrative opportunities to talent engaged in them and show features of
winner-take-all markets, in which one or two players receive the “big prize”
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and maximum rewards. However, this tends to attract an excessive amount
of talent in terms of sustainability.”

The attractive rewards in the financial sector and big corporations en-
courages a large number of talented students (nationally and internationally)
to seek degrees in business or finance (hopefully in a prestigious university)
that will enable them to make a career in big corporations and major banks.
The high salaries of lawyers and financial experts in the corporate sector
contrasts starkly with the often modest salaries earned by school teachers,
medical doctors in the public health system, and people in the not-for-profit
sector, thus affecting their ability to attract an adequate amount of national
and foreign talent to these activities that create useful social value.

Another issue is the extent to which obtaining degrees in higher educa-
tion pays in terms of compensating for the direct and indirect costs of acquir-
ing that education. This is certainly relevant for the international mobility
of students, since tuition and fees at top foreign universities are becoming
increasingly expensive. In the case of highly successful entrepreneurs, this
cost-benefit calculation can be very relevant, as prime time devoted to study
may have a large opportunity cost for them in terms of business creation.
One wonders if conventional university career choices would have led tech-
nological entrepreneurs like Bill Gates, Larry Page, Sergei, and other uni-
versity drop-outs to make their technological breakthroughs and, in turn,
receive ample monetary success. In these cases, not pursuing higher educa-
tion was for them, probably, the right decision. The case is different, of course,
for other graduate students in fields such as physics, chemistry, and medi-
cine, in which a university degree is essential for undertaking a successful
professional and academic career.

Concluding Remarks

The impact of the international mobility of talent and human capital on
global and national development varies by the type of talent that moves
across nations. The mobility of entrepreneurs may be a win-win situation
for both sending and receiving countries if the sending nation benefits from

7 Participants, lured by the expectation of money and fame, tend to over-estimate the “objective”
probability of reaping the maximum rewards.
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access to new markets, new technologies, and contacts associated with
the outflow of some of its national entrepreneurs to more advanced nations.
The emigration of professional and technical personnel may entail, initially,
a brain drain cost for the country of origin. Nevertheless, this cost may be
compensated, at least partially, by the inflow of remittances and access to
new knowledge generated by these people working abroad and by the con-
tacts they can develop there. The outflow of scientists and scholars can be
costly for the sending nation if the best and the brightest (scientists, univer-
sity professors, and scholars) leave their home country permanently. New
topics in the economics of talent mobility are the interactions between talent,
capital, and technology and their dependence on macroeconomic regimes
of savings and investment and the role of instability in attracting or repelling
talent. Another important theme is the discrepancies between social and pri-
vate returns of education and the excessive allocation of talent to finance,
entertainment, and professional sports versus the talent in public education,
public health, and other socially oriented activities. At a global level, one geo-
graphical trend is the excessive concentration of talent in high-income coun-
tries to the potential detriment of middle- and low-income nations.

From a policy perspective, it is important to devise actions and programs
oriented to mobilize scientific, professional, cultural, and entrepreneurial
Diasporas for national development of sending countries. Also, policies to
voluntarily retain human capital are needed as well as intensified interna-
tional cooperation between destination and sending countries for register-
ing the emigration of health professionals and the mobility of international
students and scientists.
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CRIMEN ORGANIZADO Y TRAFICO DE PERSONAS

THE GROWING ROLE OF ORGANIZED CRIME
IN HUMAN SMUGGLING AND TRAFFICKING



n la medida en que aumenta el deseo de migrar, las puertas del mun-

do se cierran para los migrantes. El declive econémico que afecta a

muchos paises, asi como la preocupacion por el terrorismo y otras
amenazas a la seguridad nacional han constrefiido las fronteras. Ahora
bien, este desequilibrio entre la gran demanda por migrary la creciente
limitacién en el otorgamiento de visas de entrada ha provocado inevita-
blemente un incremento del contrabando y del trafico de seres huma-
nos, los cuales han llegado a ser tan lucrativos que el crimen organizado
los ha adoptado como nuevas lineas de negocios, adicionales al trafi-
co de drogas, la venta ilicita de armas y otras actividades ilegales. Como
consecuencia, son cada vez mas los intereses involucrados, lo que con-
lleva a un drastico aumento de la violencia asociada al contrabando y el
trafico de seres humanos. Esta seccidén ofrece un andlisis sobre las nue-
vas modalidades de estos delitos, algunas de ellas tan perturbadoras
como el secuestro de migrantes para obtener un rescate o el trafico de per-
sonas con el objetivo de extraerles y comercializar sus érganos. Como lo
muestran las tendencias demograficas, el incesante crecimiento de la
poblacion joven en paises cuyas economias son incapaces de ofrecerles
un empleo digno contribuye a que la magnitud del negocio del contraban-
do humano sea cada vez mayor.



s the desire to migrate grows, the world’s doors are closing to mi-

grants. The economic malaise that still affects many countries to-

gether with concerns about terrorism and other threats to national
security has tightened borders in an attempt to restrict migration. But
this misalighment of high demand to migrate and short supply of entry
visas has ineluctably led to a major increase in the business of smuggling
and trafficking human beings. So lucrative has smuggling become that
organized crime has adopted it as an additional line of business alongsi-
de drug smuggling, illicit arms sales, and other traditional forms of crime.
As a consequence, the stakes involved are higher, leading to a dramatic
rise in violence associated with human smuggling and trafficking. This
section will examine new trends in these activities, some of them inmen-
sely disturbing, as in the cases of migrant kidnappings for ransom or
trafficking in persons for the ultimate purpose of harvesting and selling
their organs. As demographic trends show a relentless growth in young
populations in countries whose economies are unable to offer them the
employment they seek, the magnitude of the human smuggling business
will only grow.






CRIMEN ORGANIZADO Y TRATA DE PERSONAS:
UNA PERSPECTIVA DESDE LA UNION EUROPEA

Emiliano Garcia Coso™

Introduccién

La trata de personas es una actividad criminal que supone una violacién de
los derechos humanos de quienes la sufren. En este trabajo se pretende ofre-
cer una visién comparatista y sintética de las iniciativas a nivel internacio-
nal, y europeo en particular, para reducir, controlar y proteger a sus victimas.

Las iniciativas por analizar son un paso importante, aunque insuficiente
para atajar un fenémeno que, segtin la Organizacién Internacional del Tra-
bajo (o1T1), entre 2002y 2011 afectaba al menos a 20.9 millones de victimas
de trabajos forzosos, incluida la explotacion sexual, de las cuales 5.5 millo-
nes serfan menores de edad. Las disparidades normativas entre los Estados
y la debilidad de los marcos regulatorios internacionales convierten la trata
de personas en uno de los negocios criminales mds atractivos; de hecho, se
calcula que los beneficios en 2005 ascendian a 31 000 millones de délares
para las redes criminales dedicadas a ello.

Se analizardn, en primer lugar, las principales iniciativas a nivel interna-
cional, en general, y europeo en particular, para aproximar legislaciones que
permitan actuar contra el crimen organizado y mejorar el nivel de proteccién
de las victimas. En segundo lugar, se abordaran los avances normativos lo-
grados en la Union Europea y la estrategia desplegada desde la perspectiva
de implementar la prevencion, persecucion y proteccion que debe caracte-
rizar el enfoque para reducir la trata de personas. Finalmente, se reflexiona-
rd sobre las acciones que podrian realizarse para mejorar la actuacion contra

el crimen organizado y proteger a sus victimas.

* Miembro de la Red Odysseus de expertos europeos en inmigracion y asilo, profesor de Derecho
de la Unién Europea y director académico internacional de la Universidad Sergio Arboleda en
Madrid.
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Las principales iniciativas a nivel internacional
contra el crimen organizado y la trata de personas

La globalizacién ha traido consigo muchos beneficios para la comunidad
internacional, al reducir las barreras de toda indole o mejorando la movilidad
de personas, capitales, servicios y mercancias, pero son precisamente estos
factores los que benefician también al crimen organizado transnacional al
permitirles incrementar sus actividades. Ante esta situacion, se constatan
las carencias que presentan las legislaciones y autoridades nacionales para
afrontar el crimen organizado transnacional y se comienza a reflexionar sobre
la necesidad de edificar mecanismos legales de naturaleza internacional que
doten a los Estados de instrumentos de actuacion eficaces y efectivos.

Con este objetivo en la agenda, el logro més importante a escala inter-
nacional universal es la adopcion de la Resolucion 55/25 de la Asamblea
General de la onu, del 1° de noviembre de 2000, mediante la que se aprue-
ba la Convencién de Naciones Unidas contra la Delincuencia Organizada
Transnacional (en adelante Convencién de Palermo), y sus dos protocolos,
uno para prevenir, reprimir y sancionar la trata de personas, especialmente
de mujeres y nifios (en adelante Protocolo TH), y otro contra el trafico ilicito de
migrantes por tierra, mar y aire. Con este instrumento se actualizan toda
una seria de iniciativas internacionales que abordaban la trata de personas
con un alcance més limitado, como el Convenio de la Sociedad de Naciones
para la Represion de la Trata de Mujeres y Nifios, de 1921; la Convencién
Internacional para la Represion de la Trata de Mujeres Mayores de Edad,
de 1933; el Convenio para la Represion de la Trata de Personas y de la Ex-
plotacion de la Prostitucién Ajena, de 1949 —en vigor desde 1951—; y la
Convencién sobre la Eliminacién de Todas las Formas de Discriminacion
contra las Mujeres de la oNu, de 1979.

El hito mds importante que representa la Convencion de Palermo es
paliar las diferencias normativas a nivel nacional o las lagunas semanticas
sobre qué cabe entender por delincuencia organizada transnacional, al defi-
nir en su articulo 2°; inciso a, el término “grupo delictivo organizado” como
“un grupo estructurado de tres 0 mas personas que exista durante cierto tiem-
poy que actie concertadamente con el propésito de cometer uno o mds delitos
graves o delitos tipificados con arreglo a la presente Convencién con miras a

obtener, directa o indirectamente, un beneficio econémico u otros beneficios
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de orden material”.! Esta definicién de alcance universal debe ser retomada
por los Estados firmantes ya bien modificando su normativa penal existente
o bien implementando esta definicién, logrando asi una tipificacién homo-
génea de grupo delictivo organizado que permitird identificarlos, perseguirlos
y sancionarlos con mayor eficacia.

La Convencién de Palermo arbitra, a lo largo de sus disposiciones, dife-
rentes mecanismos de cooperacion y asistencia judicial y policial penal para
facilitar la lucha contra tales grupos delictivos transnacionales y se estable-
cen normas de conflicto para solventar la concurrencia de leyes aplicables
distintas y jurisdicciones competentes.

Sin lugar a dudas, la aplicacion correcta en los Estados signatarios de los
mecanismos de cooperacion judicial y policial previstos en la Convencién
contribuyen a dificultar las actividades criminales transnacionales; el obje-
tivo ahora es garantizar que los 185 firmantes la ratifiquen e implementen en
sus legislaciones nacionales. Para septiembre de 2015 sélo la habfan ratifi-
cado 147 Estados. Entre los ausentes destacaban Japén y Corea del Sur.

Si la Convencion se centra en adoptar mecanismos para combatir el cri-
men organizado transnacional, uno de sus protocolos se configura como el
epicentro normativo internacional para actuar contra una de sus activida-
des criminales transnacionales. El Protocolo para Prevenir, Reprimir y San-
cionar la Trata de Personas, Especialmente Mujeres y Nifios es un avance
relevante para reducir la violacién de los derechos humanos de las victimas
y actuar globalmente contra este fenémeno que se ve espoleado por las dis-
paridades legales y lagunas normativas penales y administrativas en la comu-
nidad internacional.

Su aportacién mas sustancial es el consenso para adoptar una defini-
cion universal de lo que cabe entender por trata de personas en todas sus
posibles manifestaciones y con los criterios de prevenir, perseguir y pro-
teger. Asi, en el inciso a del articulo 3 del Protocolo, que complementa la
Convencién de las Naciones Unidas contra la Delincuencia Organizada
Transnacional, se define la trata de personas como

la captacion, el transporte, el traslado, la acogida o la recepcién de personas,
recurriendo a la amenaza o al uso de la fuerza u otras formas de coaccion, al rapto,

al fraude, al engafo al abuso de poder o de una situacién de vulnerabilidad o

' Véase en <https://www.unodc.org/pdf/cld/roCebook-s.pdf>. [Nota de los editores.]
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a la concesion o recepcion de pagos o beneficios para obtener el consentimien-
to de una persona que tenga la autoridad sobre otra, con fines de explotacion;
la explotacion de la prostitucién ajena u otras formas de explotacién sexual; los
trabajos o servicios forzados; la esclavitud o las practicas andlogas a la esclavitud;

la servidumbre o la extraccién de 6rganos.?

Es alentador que este Protocolo lo hayan ratificado ya 117 Estados de
los 167 que lo firmaron, aunque siguen existiendo ausencias destacables,
como los casos ya mencionados de Japon y Corea del Sur, entre otros.

La influencia ejercida por la Convencién de Palermo de 2000 consolida
el impulso que a nivel regional internacional se habia venido produciendo a
través de recomendaciones del Consejo de Ministros y de la Asamblea Par-
lamentaria del Consejo de Europa que aglutina a 47 Estados miembro en
Europa. El conjunto de estas iniciativas cristaliza en la aprobacién de la Con-
vencion nimero 197 sobre la lucha contra la trata de personas, firmada en
Varsovia el 16 mayo de 2005 (en adelante Convenio de Varsovia).

Si bien la definicién que recoge el Convenio de Varsovia en su articulo 4,
inciso a, es muy similar a lo dispuesto en el articulo 3, inciso a del Convenio
de Palermo, el aspecto més destacable es que no estd inspirada en combatir
prioritariamente el crimen organizado transnacional sino que incide directa-
mente en uno de los elementos mds importantes que se deben tener presen-
tes desde la perspectiva de los derechos humanos y que es la proteccion de
la victimas de la trata. Se debe senalar la importante contribucién que su-
pone el Convenio de Varsovia para una aproximacion a ese fenémeno desde
la perspectiva de la prevencion y proteccion de las victimas.

Un claro reflejo del principio de prevencién se observa en la obligacion
que asumen los Estados signatarios en el articulo 5 del Convenio de Varso-
via, que habla de desarrollar y aplicar politicas ptblicas orientadas a la pre-
vencion de la trata, inspiradas en la proteccion de los derechos humanos.
Complementando lo anterior, un salto cualitativo es la referencia expresa que
el articulo 6 hace a la adopcién de medidas para desincentivar la demanda,
aspecto que la doctrina moderna asocia con una de las causas principales
que alimentan la trata de personas y cuyo reflejo més evidente es la referencia

al modelo sueco de sancién al “consumidor-cliente”.

2 Véase <https://www.unodc.org/pdf/cld/rocebook-s.pdf>. [Nota de los editores.]
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Sin duda, una de las mayores aportaciones del Convenio de Varsovia
son las disposiciones dedicadas a la proteccion de las victimas. Entre ellas,
destaca la imperiosa necesidad de adoptar medidas nacionales oportunas
para identificar correctamente a las victimas de trata (articulo 10), lo que abre
el camino para que éstas puedan ser objeto de proteccion en su vida privada
y su identidad, solicitar asistencia en materia de alojamiento, seguros, asis-
tencia psicolégica y material, etcétera (articulo 11); y se garantizaria que toda
victima tendrfa un plazo para el restablecimiento y la reflexion adecuado
(articulo 13), que puede ir acompanado de un permiso de residencia no sélo
justificado por la cooperacién para combatir a la redes de trata, sino también
atendiendo a la situacion personal de la victima (articulo 14), criterio que su-
pone un gran avance para su proteccion.

El conjunto de iniciativas sintéticamente analizadas da paso a abordar
las medidas que se han ido adoptando a nivel de la Unién Europea para com-
batir el crimen organizado y prevenir y perseguir la trata de personas y prote-

ger a sus victimas.

Las principales iniciativas de la Union Europea
contra el crimen organizado y la trata de personas

La reaccion de la Unién Europea ante el fenémeno criminal de la trata de
personas se centra, en un primer momento, en mostrar una clara voluntad
politica para combatirlo, con especial mencion de los casos de mujeres y nifos
para, posteriormente, evolucionar hacia una visién mas realista mediante la
adopcion de medidas legales contra esta actividad en todas sus vertientes.
La consideracion de la trata de personas como una violacién grave de los
derechos humanos y de la dignidad al recurrir a practicas que conllevan la
violencia, las amenazas, la esclavitud y la coercién sobre personas vulnerables
permitié avanzar con cierta rapidez.

Asi, los Estados miembro, a instancias de la Comisién Europea y aten-
diendo a sus compromisos internacionales, llegaron al acuerdo de adoptar
una definicion comtn de los elementos constitutivos de este delito y su co-
rrespondiente sancién penal, aunque diferfa y era menos ambiciosa que la
prevista en el Protocolo de Naciones Unidas de 2000 para la Prevencién, Repre-
sion y Sancion de la Trata de Personas, Especialmente de Mujeres y Nifios,
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en vigor desde el 25 de diciembre de 2003, anexo al Convenio contra la Delin-
cuencia Organizada Transnacional de 2000 o Convencién de Palermo.

El instrumento legal elegido en aquel momento fue la Decision Marco
2002/629/1a1 del Consejo, del 19 de julio de 2002, relativa a la lucha contra
la trata de personas, con base legal en los articulos 29.3 (inciso e) y 34.2
(inciso b) del antiguo Tratado de la Unién Europea (TUE) y previa a la entra-
da en vigor del Tratado de Lisboa en 2009. La Decision Marco 2002/629/)al
establecfa como fecha limite para la armonizacion de este delito el 1° de agos-
to de 2004. La novedad radicaba en que la Decision Marco definfa el trafico
de seres humanos tanto para la explotacién laboral, en cualquiera de sus ma-
nifestaciones, como para la sexual, incluyendo la pornografia, definicién que
suponfa una importante diferencia respecto de las anteriores iniciativas euro-
peas referidas a la trata de personas tinicamente para la explotacion sexual.

Asi, se establecié que los Estados miembro tendrian que recoger en sus
legislaciones penales los comportamientos que implicaran el reclutamiento,
transporte, traslado, embarque, recepcién y acogida de una persona, incluyen-
do el intercambio o transferencia del control sobre tal persona cuando: “a) se
recurre a la coaccion, fuerza o amenaza, incluyendo el secuestro; b) se recu-
rre al engafo o al fraude; ¢) existe un abuso de autoridad o una posicién de
vulnerabilidad, en la cual la persona afectada carece de una real y aceptable
alternativa para evitar el abuso; y d) pagos o beneficios son ofrecidos para
obtener el consentimiento de una persona que tiene el control sobre otra”.?

Para evitar los problemas legales y de comprobacién que ocasionaba
acreditar la violencia sobre la voluntad de las victimas, la Decisién Marco
2002/629/ja1 establecié que cuando se utilizan cualquiera de estos medios
el consentimiento de la victima debia ser considerado irrelevante. En el caso
en el que éstas sean menores, para facilitar el procesamiento de los respon-
sables, se determina que no serd preciso probar que se ha recurrido a alguna de
las medidas coercitivas antes descritas. Ademds, se completa el catalogo
de autoria al incluir otros modos de participacion en la comision del delito,
como son todas aquellas conductas que implican “instigar, ayudar, cooperar
e intentar” tales comportamientos.

La Decisién Marco 2002/629/ja1 también estipulaba que la sancién
para la trata de personas en cualquier Estado miembro no debia ser menor a

3 Véase <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=05:.:2002:203:0001:0004:ES:PDF>.
[Nota de los editores. |
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ocho afios de cércel si el delito era cometido en circunstancias que pusieran en
peligro la vida de la victima; fuera cometido contra victimas particularmente
vulnerables —menores de edad, con el objetivo de prostituirlas o explotarlas
sexualmente, incluyendo la pornografia—; fuera realizado con gran violen-
cia o hubiera causado dafos particularmente graves o se diera dentro del
contexto de una organizacién criminal.

La importante contribucién de la Decision Marco 2002/629/)a1 para el
control o reduccion de la trata de personas y sus distintas manifestaciones
radica en que se conmina a los Estados miembro a crear un sistema de pro-
teccion para las victimas. El objetivo era incentivar su cooperacion en la inves-
tigacion contra las redes criminales en las que se hubieran visto envueltas.
Se da un tratamiento especial a los menores victimas y a sus familias, aunque
es preciso destacar que el sistema no estd orientado a su proteccion plena en
tanto victimas sino a conseguir su cooperacion en el desmantelamiento de
las redes o bandas organizadas que lucran con este fenémeno criminal.

El andlisis de la Comisién Europea sobre el grado de aproximacion gene-
rado por la Decision Marco 2002/629/ja1 en los Estados miembro resulta
insatisfactorio e insuficiente, lo que incide negativamente en los esfuerzos
que requiere la lucha contra la trata de personas para conducirse desde una
perspectiva holistica y comprehensiva de las multiples dimensiones del delito.
A este juicio contribuye la aprobacion de iniciativas europeas mas innovado-
ras donde se constata que en materia de asistencia y proteccién de las victimas,
en particular, hay una importante ausencia de aplicacién efectiva, ademds
de que requiere ser actualizado el enfoque con la experiencia adquirida.

En la reformulacion de la respuesta legal europea incide claramente el
Protocolo de Naciones Unidas de 2000 para la Prevencién, Represion y
Sancion de la Trata de Personas, Especialmente Mujeres y Nifios, y el Con-
venio del Consejo de Europa sobre la Lucha contra la Trata de Personas del
16 de mayo de 2005, que esté en vigor desde el 1° de febrero de 2008, aun-
que s6lo lo han ratificado once Estados miembro. También hay que tener pre-
sentes los pronunciamientos del Tribunal Europeo de Derechos Humanos
de Estrasburgo, especialmente el Asunto Rantsev, del 7 enero de 2010,% en el
que el Tribunal establece obligaciones positivas para los Estados parte con
el fin de combatir este fenémeno en tanto violacién del articulo 4 de la cEDH.

4 Al respecto, véase <http://www.refworld.org/pdfid/4b4f0b5a2 pdf>. [Nota de los editores.]
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La Comision, en su andlisis comparatista, determina que ambos textos
—especialmente el del Consejo de Europa— presentan unos estandares inter-
nacionales més elevados que los previstos en la Decision Marco 2002/629/
JAL, ademds, su estructura les confiere un marco legal mas coherente y com-
prehensivo —pese a presentar disposiciones no vinculantes— al regular
la prevencion, la cooperacion entre los distintos actores, la proteccion y asis-
tencia de las victimas, asi como las normas e instrumentos para facilitar las
investigaciones.

La propuesta inicial de decisién marco presentada por la Comision fue
sustituida por una propuesta de directiva, con base legal en los articulos
82.2 y 83.1 del Tratado de Funcionamiento de la Unién Europea (TFUE),
que finalmente se aprobé con modificaciones como la Directiva 2011/36/
UE, del 5 de abril de 2011, sobre la prevencion y lucha contra la trata de
personas y la proteccién de victimas,> cuyo plazo de transposicién concluy6
el 6 de abril de 2013.

Dicha Directiva presenta un enfoque més realista y holistico en concor-
dancia con las iniciativas internacionales mencionadas y la propia experien-
cia adquirida en la UE. Entre estas dltimas se debe destacar el apartado 3° del
articulo 5 de la Carta de los Derechos Fundamentales con rango de “dere-
cho originario”, desde la entrada en vigor del Tratado de Lisboa en diciem-
bre de 2009, que prohibe expresamente la trata de personas.

En el articulo 2 de la Directiva se establece una definicion mds amplia
del delito de trata de personas que incluye como elemento central la explo-
tacién de la persona afectada intencionadamente por alguien que posea el
control sobre ella. Entre las manifestaciones que son constitutivas de explo-
tacion se incluye una actualizacién importante al considerar trata de personas
el supuesto de trifico de 6rganos, la mendicidad forzosa, la esclavitud y otras
actividades delictivas, expresion esta tltima de tal vaguedad que sélo puede
entenderse a la luz de lo dispuesto en el considerando 11, que establece como
“actividades delictivas” el carterismo, los hurtos a comercios, la adopcién
ilegal, los matrimonios forzados, el trifico de estupefacientes u otras activi-
dades similares que estdn penalizadas e implican una ganancia econémica.

El articulo 4 establece que las sanciones para los comportamientos des-
critos y sus distintas modalidades de participacion, es decir, autorfa, induc-

> Constiltese dicha Directiva en <http://www.acnur.org/fileadmin/scripts/doc.php>?file=fileadmin/
Documentos/spL/2013/9249>. [Nota de los editores.]
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ci6én, complicidad y tentativa, no sean inferiores a cinco anos de prisién. Si
concurren determinadas circunstancias agravantes, como que la victima sea
particularmente vulnerable, el acto se cometa por organizacion delictiva, pon-
ga en peligro deliberadamente o por negligencia la vida de la victima o sea
cometido empleando violencia grave o infligiendo dafios particularmente gra-
ves, las penas tendrdn una duracion minima de diez afios. Ademads, mejora la
redaccion de lo dicho en los articulos 5y 6 de la Directiva sobre la responsa-
bilidad de las personas juridicas y las sanciones aplicables.

La Directiva se actualiza en concordancia con los textos internacionales
en vigor en tres aspectos. En primer lugar, en el articulo 9 se estipula que la
investigacion y persecucion de la trata debe ser de oficio, al margen de la exis-
tencia de una denuncia o acusacion por parte de la victima, y se introduce la
obligacién de adoptar las medidas necesarias para formar a personal espe-
cializado y dotarlo de los instrumentos de investigacion necesarios.

En segundo lugar, en el articulo 10 de la Directiva se establece un con-
junto de criterios para la delimitacion de la jurisdiccion competente y todo
un sistema de cooperacién entre los Estados miembro. A diferencia de la
propuesta de decisién marco, la Directiva elimina la referencia a Eurojust®
para coordinar la persecucién del delito cuando es cometido en dos o mas
jurisdicciones de los Estados miembro, aunque en su mandato incluye que
actie como catalizador en este dambito al igual que la Oficina Europea de
Policia (Europol).

Complementando esta coordinacién no se olvida de adoptar medidas
preventivas como la prevista en el articulo 18, apartado 4°, que deja a juicio
de cada Estado miembro actuar contra los usuarios de las personas sometidas
a explotacion siempre que tengan conocimiento de su condicién de victimas,
con el loable objetivo de reducir la demanda, como lo marca el modelo sueco.

El tercer @mbito, ampliamente mejorado respecto del régimen previsto
por la Decisién Marco 2002/629/)a1 derogada, es el relativo a las medidas
de proteccion y asistencia de las victimas; sin embargo, de su redaccion se des-
prende que muchas de estas medidas de asistencia y apoyo son de cardcter
potestativo para los Estados miembro y que para su desarrollo se requiere la

¢ Eurojust, una unidad de cooperacién judicial de la Unién Europea, fue creada en 2002 con el
objetivo de apoyar y reforzar la coordinacion y la cooperacién entre las autoridades nacionales
en la lucha contra las formas graves de delincuencia transfronteriza en la Unién Europea. Al
respecto véase <http://www.eurojust.europa.cu/Pages/languages/es.aspx>. [Nota de los editores.]
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adopcion de medidas nacionales, lo que no contribuye a una armonizacion de
minimos, como serfa deseable.

En cuanto a las medidas de proteccion, el articulo 8 establece que los
Estados miembro podran considerar no perseguir ni imponer sanciones a
las victimas de la trata en caso de haber realizado actividades ilicitas como
consecuencia de los medios coercitivos utilizados contra ellas. Resulta criti-
cable que deje esto al arbitrio de dichos Estados, pues deberia ser una obli-
gacion si se atiende a la vulnerabilidad de la victima y a su sometimiento
por medios violentos.

Este principio se completa con los articulos 11 y 12 de la Directiva,
que pueden suponer un salto cualitativo importante en la proteccion y asis-
tencia de las victimas de trata de personas porque, de acuerdo con ellos,
los Estados miembro tendrdn que adoptar las medidas necesarias para ofre-
cer asistencia y apoyo a las victimas antes, durante y después de la conclu-
sién del proceso penal. Es importante destacar que en principio tales
medidas no deben depender de la voluntad de la victima de cooperar en
la investigacién o en el juicio; sin embargo, se condiciona por su remi-
sion a la Directiva 2004/81/ck sobre permisos de residencia a victimas de

70 a normas nacionales que suelen exigir

la trata de personas que cooperen
una participacion activa de la victima y el disfrute de un permiso o autorizacién
de residencia.

Esta limitacién bloquea el camino hacia un auténtico sistema de pro-
teccion y asistencia a la victima; no obstante, se impone la obligacién de
adoptar mecanismos de identificacion apropiados que implican la necesi-
dad de medidas de proteccién y asistencia. Esta obligacion se acomparia de
un nivel minimo de asistencia y apoyo que debe incluir unas condiciones
de vida que garanticen la subsistencia, como alojamiento apropiado y segu-
ro, asistencia material, tratamiento médico y psicolégico, asi como traduc-
cién e interpretacion de la informacion que se le suministre a la victima y en
todo caso debe considerarse el periodo de reflexion y recuperacion.

Entre los elementos que los Estados deben tener en cuenta en el proce-
so de proteger y asistir estan aquellos factores que puedan incidir en el siste-
ma de proteccion y asistencia, como pueden ser la edad, la madurez, el estado
de salud, posibles embarazos, discapacidad y otras condiciones personales

7 Véase <https://www.boe.es/doue/2004/261/1.00019-00023.pdf>. [Nota de los editores. ]
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o sociales, fisicas o psicoldgicas, en las que se encuentre la victima y que pue-
dan hacerla especialmente vulnerable.

En el caso de la cooperacion de la victima en la investigacion, la ins-
truccién o en un procedimiento penal, los Estados tendrdan que asegurar el
asesoramiento juridico y representacion legal que, en caso de insuficiencia de
medios econémicos, tendrdn que ser gratuitos. Ademads, conforme al apar-
tado 4° del articulo 12 se prevén medidas para evitar la denominada “segun-
da victimizacion”. Para ello, los Estados miembro tendrdn que evitar que exista
contacto visual entre los perpetradores y las victimas; no plantear preguntas
de indole privada innecesarias para la investigacion, evitar las declaraciones
en juicos abiertos; y ofrecer a la victima, en funcién de la evaluacion del riesgo,
su inclusion en un programa de proteccion de testigos.

Sin embargo, estas medidas tendentes a evitar la victimizacion secun-
daria estdn condicionadas por los criterios existentes en las legislaciones
nacionales, lo que puede limitar los efectos deseados y crear veintiocho sis-
temas distintos de proteccion frente a la victimizacién secundaria. Final-
mente, es destacable que en el articulo 17 se prevea para las victimas un medio
de acceso a los sistemas de indemnizacion existentes en los Estados miem-
bro para los delitos violentos cometidos intencionadamente.

La valoracion de la Directiva merece un juicio positivo habida cuenta de
los minimos que existian en el marco de proteccion y asistencia de las victi-
mas. Dicho documento, asimismo, parece reflejar el alcance y contenido del
Convenio 197 del Consejo de Europa de 20058 y por tanto mejora conside-
rablemente la esfera de derechos de las victimas. De este marco normativo
destacan los articulos 11 al 17, donde se recogen pormenorizadamente las
medidas de proteccion y derechos de las victimas que dan por fin un salto
cualitativo frente a las anteriores aproximaciones legales centradas en com-
batir las redes, pero no en proteger a sus victimas.

Este avance no impide subrayar que su éxito depende del grado de trans-
posicion uniforme por parte de los Estados miembro, y la experiencia de-
muestra que suele ser dispar. Ademas, el sistema previsto se activa atendiendo
también a la aplicacion de la Directiva 2004/81/cE, que requiere un anlisis
especifico y cuyo estudio dentro del marco legal internacional de proteccion
de derechos fundamentales es hasta ahora deficitario.

8 Véase en <https://www.msssi.gob.es/ssi/igualdadOportunidades/internacional/consejoeu2/doc/
ConveniodeConsejoEuropaTrata.pdf> . [Nota de los editores.]



156 EMILIANO GARCIA COSO

Las medidas de proteccion y asistencia analizadas en la Directiva 2011/36/
UE de 5 de abril de 2011 abordan una referencia al marco legal impuesto
por la Directiva 2004/81/ct. Ambas directivas se complementan en lo rela-
tivo a las victimas de la trata de personas, pero difieren en relacién con la
proteccion de las victimas del tréfico clandestino de inmigrantes, tema que
queda fuera de las medidas de asistencia y proteccion previstas en la Direc-
tiva 2011/36/UE, exclusion que es criticable habida cuenta de la estrecha
conexion entre ambas modalidades. La Directiva 2004/81/CE se concibi6
como un elemento fundamental para combatir la actividad desplegada por
redes o grupos de delincuencia organizada enfocados en el tréfico clandesti-
no de inmigrantes y en la trata de personas.

En concreto, con la aprobacion de la Directiva 2004/81/cE se pretendia
introducir como factor de colaboracién para desmantelar estas redes crimi-
nales el otorgamiento de un permiso de corta duracion a las victimas de la
trata de personas o del trafico de inmigrantes irregulares que cooperaran
con las autoridades en la eliminacion de dichas redes. La referencia a este
permiso no debe confundirse con la necesaria creacién de un estatuto euro-
peo de proteccion de victimas, que habria sido lo deseable tanto para una pro-
teccion mds elevada de las victimas como para incentivar la cooperacién
contra las redes criminales.

Pese a las expectativas suscitadas, sobre todo teniendo presente quiénes
son sus potenciales beneficiarios, la Directiva 2004/81/CE resulta insatis-
factoria dado el escaso beneficio o proteccién que obtiene la victima por
cooperar con las autoridades en el desmantelamiento de las redes crimina-
les. A ello se suma el cardcter opcional de algunas de las disposiciones de la
Directiva, como la que permite a los Estados miembro optar por incluir en
el sistema de proteccion a las victimas del trafico clandestino de inmigran-
tes, sin olvidar la amplia discrecionalidad ejercida por las autoridades na-
cionales a la hora de determinar la cooperacion activa de la victima para
combatir las redes, con el agravante de que las autoridades nacionales po-
drdn expulsarla en cualquier momento si juzgan que no colabora suficien-
temente o si restablece contactos con miembros de la red criminal. A esta
discrecionalidad se suman las reticencias de los Estados miembro a incluir
en sus legislaciones las medidas de asistencia social, sanitaria, psicoldgica
y econémica que la Directiva prevé en el articulo 7 y que no tienen carédcter

opcional.
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Desde la perspectiva de la eficacia del sistema de cooperacién que con-
templa la Directiva, es preocupante el poco seguimiento que ha tenido el
reconocimiento a la victima de un periodo de reflexion, al considerar este de-
recho como una facultad y no como una obligacién. La Directiva 2011/36/
UE mejora considerablemente esta situacion, pero sélo para las victimas de
trata de personas, aunque no para las de trafico clandestino que quedan fuera
de su dambito de aplicacion.

Por ello, si la Unién Europea quiere que se refuerce y amplie la coope-
racion de las victimas deberfa, entre otras modificaciones, replantearse am-
pliar el plazo del permiso de residencia de seis meses renovables que prevé
la Directiva 2011/36/Ut. Como se puede deducir, este beneficio es totalmen-
te insuficiente para que las victimas decidan cooperar activamente puesto
que existe el peligro real de que sélo se retrase su expulsion mientras dura la
investigacion o de que los miembros de la red criminal puedan ejercer re-
presalias contra los familiares residentes en el Estado de origen de la victima.

Las deficiencias o posibilidades senaladas en relacién con el marco legal
impuesto por la Directiva 2004/81/ct chocan frontalmente con la visién y
proteccion legal que se ofrece a las victimas de trata en la Directiva 2011/36/
UE. La UE no deberfa permitir que se arbitren dos sistemas distintos para vic-
timas de redes criminales, de personas que lucran con esta actividad ponien-
do en peligro la vida de miles a los que explotan sexual o laboralmente.

El contenido de la Directiva 2011/36/UE es mds coherente y claramente
orientado a la eficacia contra la actividad criminal de trata y la proteccion
efectiva de las victimas; por lo tanto, las reflexiones realizadas y el contenido
acordado para la Directiva 2011/36/UE de lucha contra la trata de personas
deberfan ser considerados como el referente imprescindible para modificar
la Directiva 2004/81/ck, ampliando asi los derechos y las medidas de pro-
teccién y asistencia para las victimas del trafico clandestino de inmigrantes
en una perspectiva realista del fenémeno y atendiendo al interés de todas
las victimas.

La principal critica de la Directiva 2004/81/CE, en relacién con la eventual
obtencion del permiso de residencia de duracién limitada, es la discrecio-
nalidad de las autoridades nacionales para otorgarlo y su duracién insuficiente
y precaria para lograr la cooperacion de la victima. Ademds, esta duracién
tan limitada determina las medidas de asistencia y proteccion previstas para las
victimas, sin olvidar que también condiciona el marco legal mas favorable
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de la Directiva 2011/36/UE al restringir temporalmente el alcance de las
medidas de apoyo y asistencia previstas en los articulos 11y 12.

En definitiva, tras el andlisis superficial de las medidas legales armoni-
zadoras se puede afirmar que pese al esfuerzo de la Unién Europea en la
elaboracion de todo este marco normativo para intentar frenar la trata de per-
sonas y el incremento de las redes criminales, la predisposicion y colabora-
ci6n de los Estados miembro no ha sido la requerida. Es de esperar que los
procedimientos de incumplimiento concluidos contra los Estados miembro
infractores, entre ellos Espafia, den lugar a un cambio de actitud. En caso con-
trario, la eficacia, transparencia y coherencia del sistema normativo europeo
para el control de la trata de seres de humanos y, en su caso, del tréfico clan-
destino de inmigrantes, estdn en peligro.

El marco legal de la Unién Europea se complementa con otras acciones
relevantes como la creacién de la figura del Coordinador de la Unién Euro-
pea contra la Trata de Personas en marzo de 2011, y la aprobacién de un plan
de accién de la Union Europea contra la trata de personas con cinco priori-
dades: detectar, proteger y asistir a las victimas; reforzar la prevencion de la
trata; perseguir mas activamente a los traficantes; mejorar la coordinacién y
cooperacion entre los principales interesados y dar mayor coherencia a las
politicas publicas; y conocer mejor y responder eficazmente contra las nue-
vas tendencias relacionadas con todas las formas de trata.

Para concluir

La eficacia de todas las medidas descritas a nivel internacional y regional euro-
peo s6lo puede ser posible si todos los paises de origen, transito y destino
toman conciencia de que es imprescindible que incluyan en sus legislaciones
nacionales y politicas publicas todas las formas de la trata de personas de
acuerdo con la premisa de la prevencion, persecucion y proteccion.

Se deben llevar a cabo acciones que reflejen los compromisos adquiridos
en las escalas internacional y europea para lograr una mayor sensibilizacién
sobre los mecanismos de captacion a los que recurre el crimen organizado
para enganar a las victimas y las consecuencias que tienen en la vida de las
personas, especialmente mujeres y nifios. En esta linea, serfa muy positivo

crear la figura del Alto Comisionado de Naciones Unidas para la Trata de
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Personas, en concordancia con la del coordinador creada por la Unién Euro-
pea para ese fin.

Una adecuada implementacion de las medidas legales analizadas pasa
necesariamente por reforzar la capacitacion de las autoridades publicas na-
cionales para una correcta identificacion y proteccion de las victimas, asi
como en lo tocante a técnicas de investigacion, intercambio de informacién
y persecucion del crimen organizado transnacional, atendiendo a los mecanis-
mos de cooperacion policial y judicial acordados en los convenios descritos.

Finalmente, para incentivar la adhesién a tales convenios se deberia ge-
neralizar la introduccion de una cldusula especifica en los acuerdos comer-
ciales o de asociacion econémica celebrados por la Unién Europea, en linea
con las cldusulas democritica y de garantia de los derechos humanos ya exis-
tentes en muchos de ellos, que incentivaran a determinados Estados y regio-
nes (origen, transito y destino) a implementar medidas para combatir mds

eficientemente el crimen organizado transnacional y la trata de personas.






LA MIGRACION EN EL CINE

MIGRANTS IN THE MOVIES



aindustria del cine provee un espejo que refleja la naturaleza de las

sociedades en las que vivimos, ya sea de su pasado, su presente o

su futuro. Habiendo mas de 230 millones de migrantes en el mun-
do noresulta una sorpresa que este fenémeno se haya convertido en un
tema recurrente entre los cineastas. El abanico resultante de comedia,
drama, suspenso y otros géneros filmicos nos ofrece una rica fuente de
recursos aun no estudiados para entender la migracién a través de sus
experiencias y las de quienes viven en las sociedades a las que estas per-
sonas se incorporan. En primer lugar, tenemos el filme clasico The Immi-
grant (1917), de Charles Chaplin, donde el centro de la historia es la
migracion. La integracion de los inmigrantes ha sido central en peliculas
como West Side Story y Gangs of New York. Es tema también de numero-
sos documentales como La ciudad y A Wedding in Ramallah. Ya sean emo-
tivos, divertidos o meramente informativos, los largometrajes pueden
ofrecer perspectivas de esa experiencia con una vivacidad que los anali-
sis académicos o los informes de politica publica simplemente no logran
alcanzar; sin embargo, la pregunta es si las representaciones tanto del
fendmeno como de quienes lo viven se apegan a la realidad o la distor-
sionan. En la seccidn se procura escudrifiar la capacidad del cine y de los
documentales para informar, crear conciencia, pero también para distor-
sionar o moldear actitudes sobre la migraciény los migrantes.



he movie industry provides a mirror that reflects the nature of the

societies in which we live, whether past, present, or future. With

over 230 million migrants worldwide, it is no surprise, then, that
migration has become a recurrent theme for filmmakers. The resulting
global panoply of comedy, drama, suspense, and other genres of film of-
fers a rich and understudied resource for understanding migration and
the experiences of the migrants and those in the societies to which they
move. Beginning with Charlie Chaplins' The Immigrant (1917), migration
is the story; the integration of immigrants has been central to many films
such as West Side Story, and Gangs of New York. Migration serves as the
theme of numerous documentaries such as La ciudad (The City) and A
Wedding in Ramallah. Whether poignant, hilarious, or straightforwardly
informative, film can offer insights into the experience of migration with
a vivacity that academic or policy literature simply cannot match. The
question, however, is whether the representations in film, especially fic-
tional films, are true to life or distorting. This section will look at the po-
tential of moviemaking and documentary filming to inform, to distort, and
to mould attitudes towards migration and migrants.






THE DOCUMENTARY AND MIGRANT WORKERS
IN CANADA

Min Sook Lee*

[ made my first documentary about migrant workers because of a wildcat
strike; it was back in 2000. I was a filmmaker looking for a story; I ran into a
friend of mine, Chris Ramsaroop, on the streets of Toronto. He was organizing
a bus for journalists and media types like myself to drive to a small town I'd
never heard of, Leamington, Ontario. Chris told me a group of migrant work-
ers had gone on strike and needed support and he wanted to spread the word.
Like most Canadians I always thought migrant workers were in the United
States, and that it wasn’t a Canadian reality. I joined the ride with other jour-
nalists and activists, unaware that [ would be changing the direction of my
life within the next four hours. Leamington, Ontario is the greenhouse capital
of the U.S and Canada; it is the epicenter of the agribusiness industry. Green-
houses larger than football fields span across 2 600 acres, growing tomatoes,
peppers, and cucumbers, mostly headed for the U.S. market. The sector em-
ploys 13 000 workers and in 2015 totaled a farm gate value of $800 million.
Our bus drove into a church parking lot in Leamington. There, I saw a few
hundred Mexican migrant workers, all men. It was a Sunday afternoon and
church services had just concluded. When we got off the bus, the Spanish-
speaking members of our entourage —and there were about four people who
spoke Spanish— were immediately surrounded. The workers had pressing
questions about tax deductions, unpaid hours at work, pesticide exposure
—workers were rolling up their sleeves and showing us angry red rashes—.
contract language —workers were holding forms and sheets of paperwork,
all in English that they couldn’t read or understand....it was overwhelmingly
clear to me that this was a workforce that had no access to basic information

* Filmmaker, Canad4-Korea.
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related to their working lives. And it was remarkable to me, in an awful way,
that workers would be so completely disenfranchised in Canada. We found
out that the leaders of the wildcat strike had already been sent back home
to Mexico. The growers had effectively shut down worker resistance by ex-
ercising the power of deportation that all employers wield in the migrant
worker program. Like a sword of Damocles, it hovers over the worker for
the duration of their contract. Speak out and risk being fired and sent home
and never invited back.

This was my first encounter with the dysfunction of Canada’s foreign
labor program. Chris Ramsaroop went on to co-found a national volunteer-run
advocacy group known as “Justicia for Migrant Workers”; they are activists who
work in solidarity with workers to fight for migrant worker justice. I went on
to make the documentary El contrato, released in 2003, which tells the story
of a few Mexican migrant men working in a Leamington greenhouse.

Let me give you a brief overview of the contours of the migrant worker
programs in Canada. Today over 500 000 migrant laborers are working with
temporary status in Canada, they come from over 80 different source coun-
tries. Of that number 110 000 are low-wage, minimum-wage workers. Low-
wage workers are tied to one job, one employer. Most of my film work is with
low-wage migrant workers. Their very status as unfree is what makes them
desirable workers.

Since the 1960s the federal government has run a range of migrant labor
programs: the now-defunct Live-In Caregiver Program (rLcp) for nannies;
the Seasonal Agricultural Worker Program (sawp), which is industry-specific
and tied to Mexico and Caribbean nations; and the Temporary Foreign Work-
er Program (TFwp), which applies to a broad-based cross-section of indus-
tries and is open to any sending country. Under the TFwp, migrant workers
are employed in a wide range of industries: service, hospitality, construction,
health care, childcare, and agribusiness. Many work in minimum-wage jobs;
in Ontario, minimum wage is Can$11 an hour. These labor programs con-
struct workers as permanently temporary: the work is always available, but the
workers are deemed temporary, and with that manufactured label, they are
treated as transients. There are virtually no pathways to citizenship. Workers
who have been coming to Canada for 25 years can never expect citizenship.
The history of Canada’s labor programs exposes a sobering fact: the labor
shortage is chronic, but the job status as “temporary” is manufactured.



THE DOCUMENTARY AND MIGRANT WORKERS IN CANADA 167

Temporary migrant labor programs have expanded exponentially over the
years, and critics argue they have effectively replaced immigration pathways
into the country. Canada is celebrated as a diverse nation, but migrant worker
programs are turning its vaunted multiculturalism into a national myth. More
people come on temporary permits rahter than immigrate permanently. In
2006, the number of temporary residents entering this country exceeded the
number of permanent residents for the first time.

Migrant workers have structurally limited labor mobility; when workers
come into the country they are tied to one employer. This over reliance on
one employer for housing, transportation, and access to healthcare creates a
relationship that has been described as a modern form of feudalism. The
employer/employee relationship creates a disproportional power imbalance
in the favor of the first. For the migrant worker, the employer brought you into
the country and can kick you out. This is an owner-driven labor program in
which independent monitoring is almost non-existent. This system invites
abuse, about which stories abound: unpaid wages, limited access to timely
healthcare, unsafe working conditions, overcrowded accommodations, abusive
working conditions, questionable payroll deductions, and non-payment of ac-
crued overtime. A particularly egregious dimension of the TFwp is recruitment
fees. Many of the workers in Canada have paid recruiters exorbitant agency fees,
ranging from Can$6 000 to Can$12 000 to work in the program. Since the
fees are so high, some arrive heavily indebted to the broker who brought them
to the country. This is a form of modern debt bondage, and it’s a story that is being
played out across the world, in Hong Kong, Seoul, and Doha.

What's unique to Canada is the near invisibility of the workforce. They
are hidden from view, literally part of the landscape; the workers often live in
housing away from main roads or tucked into the back of greenhouses. More-
over, they are hidden from the mainstream narrative of Canada’s story. When
the dominant media does cover migrant workers, it is from the standpoint of
xenophobic protectionism. Migrant worker stories make headline news in the
Canadian media when a story tells of migrant workers taking Canadian jobs.
Migrant worker programs are depicted as a threat to the economy, responsible for
downward pressure on wages and working conditions. Other than as threats,
workers are depicted overwhelmingly as victims, but victims of bad bosses,
never a bad system. The victimhood status of migrant workers is essentialized
and carried over into a larger narrative that these workers are fleeing terrible
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conditions back home and need the benefit of Canada’s generosity and be-
nevolence. So, in fact, our migrant worker programs are twisted into a neolib-
eral form of international aid or development. What is left out of the picture
is how neoliberalism and austerity measures have displaced workers from
their homes and domestic industries onto the migrant-worker express.

As a documentary filmmaker, I understand my work as one that plays out in
the field of the imagination. As Benedict Anderson understood, all nations are
efforts of imagination. Imagined communities reinforced by material realities
like border points, immigration laws, and visas. Imagined communities are
grounded into collective and individual psyches through creative imaginaries:
anthems, public rituals, monuments, and films. In documentary film, I work
with narratives and the construction of representation. And [ am critically aware
of how my documentaries can reinforce or challenge dominant representa-
tions of migrant workers in Canada and how those stories inform the con-
struction of a Canadian identity. Documentaries have historically played a
formative, nation-building role in Canada; the National Film board (NFB),
the country’s main production hub of documentaries, was founded by the
government on the premise that the country needed a mirror in order to see
itself better.

My documentaries, | hope, present counter narratives to the dominant
imaginative fantasies of Canadian nationalism that refuse to see the colonial
histories being played out in the contemporary migrant worker programs. Mi-
grant labor programs are not new concepts. They are engineering the racial
make-up of Canada’s citizenry as they always have. The contemporary ver-
sions in practice today are extensions of historic labor schemes developed
by the Canadian state to designate the “preferred citizen” according to class
and race. Canada’s colonial history institutionalized the wholesale genocide
of the indigenous peoples of the land. The erasure of the First Nationshis-
tories and cultures from Canada’s history has been actively resisted by In-
digenous communities today, a resistance that challenges the whitewashing
of Canada’s roots. It is imperative to remember how deeply entrenched labor
and immigration programs were and continue to be in fostering the imagi-
native fantasy of Canada as white. Canada’s national railways were built in
the 1800s by Chinese railroad workers who paid exorbitant fees in the form
of head taxes to work in the dangerous sites, laying the train tracks that
would eventually literally make national unity feasible.
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I'd like to contextualize the documentaries I make with migrant work-
ers in Canada as work that is intended for multiple audiences: the general
public, migrant worker communities, activists, educators, and those who
work for social justice on issues related to migrant labor and human rights
and food sovereignty.

As a filmmaker, I'm keenly aware of the multiplicity of the gaze and the
diverse, heterogeneous readings of a single scene. Depending on the social,
political, and economic position of the viewer, these documentaries tell a dif-
ferentiated story with distinct nuances and contours. My goal is multifold:

® to create awareness about the labor and human rights issues related to
migrant worker programs in Canada;

® to support and act in solidarity with migrant worker activists and those
who ally with migrant workers to build a broad-based movement for
social change;

® to build a momentum for direct political, legislative change in the Ca-
nadian context around migrant worker programs;

® to contextualize contemporary migrant labor programs within the co-
lonial reality of Canada’s history and present political agenda; and,
finally,

® to create, through the language of filmic storytelling, a common experi-
ence that is emotional, intellectual, and sensorial all at the same time, an
experience that communicates the complexity of the challenges and op-
portunities migrant workers encounter when they work in Canada.

I am mindful that this common experience can be particularly unique
for migrant workers, to see each other, large on the big screen, to see a narra-
tive that validates experiences, to create common ground, common bonds.
I've shown excerpts of my current documentary Migrant Dreams to other
workers, and they recognize each other. Jamaican women see Mexican wom-
en and they see a sister. A common tactic employers use is divide and rule,
pitting workers against each other based on ethnicity; so, Jamaicans are pit-
ted against Mexicans in one greenhouse. Employers have created segregated
living, bathing, and cooking areas. Job duties in greenhouses and farms are
discretely divided according to ethnicity and gender; so on one farm, Carib-
bean workers will be delegated the outside work, and Mexican workers will be



170 MIN SOOK LEE

assigned packing and sorting duties. The documentaries offer a moment of
common reflection and shared mutuality for migrant workers in a system
that actively sets out to create false oppositions. Workers are regularly re-
minded that competition for their jobs is tight and there is a line-up of work-
ers in the Global South willing to take their positions.

Ultimately [ want my work to be a tool of resistance. After all, my film
work with migrant communities began out of resistance. And in my process
[ work closely with activists on the front lines, as a kind of check and balance.
Chris Ramsaroop and Evelyn Encalada Grez, both co-founders of “Justicia
for Migrant Workers” have been indispensable in the work I do. This process
requires me to check my priorities in the field. Sometimes, there are shots
or scenes I'd like to film, but they can prove detrimental to the organizing
efforts of Justicia activists. Negotiation about goals is an ongoing conversa-
tion. I believe in the politics of refusal. It is not required that workers who
participate in my films share every detail of their lives with me. Deliberating
on what is strategic to share is a political choice I support. Equally so, as a
filmmaker, I can refuse to share particular pieces of a story with the broader
public and exclude it from my film, as a conscious choice. These choices are
determined by political priorities as much as they are by creative ones. The pro-
cess of filmmaking I use means I can often be with workers but not be film-
ing. [ will spend time building relationships, trust, and use my resources in
practical ways. My filmmaking time does not override their survival.

And finally, I want to leave you with a comment about stakes. Speaking
out has consequences. Even for filmmakers. In 2003 I released EI contrato,
a feature documentary about Mexican migrant men in Leamington, Ontario.
The documentary was produced with the National Film Board of Canada.
Upon release, the growers in Leamington who appeared in the documentary
launched a million-dollar libel suit against me. In the libel suit I was named,
as were the producers of the National Film Board of Canada, and any ven-
ue that attempted to screen the documentary was served with a libel notice.
The growers alleged 1 had defamed them. And they were using a tried and
true corporate tactic to muzzle media: a strategic lawsuit against public par-
ticipation, a SLAPP suit. SLAPP suits are used to intimidate and censor critics
by burdening them with costly legal expenses that drain resources and ulti-
mately silence the public debate. For a year, El contrato sat on the shelf
while lawyers hashed it out. No broadcaster would touch the film, despite
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initial interest from the provincial broadcaster Tvo. The legal threat embar-
goed the release. Eventually, after a year, the NFB lawyers agreed to release
the film with the provision that I include cards at the front of the film that
clarified that the footage had been shot with permission from the participants
in the film. There was no hidden-camera footage and the growers had signed
off on participant waivers during production.

During the year-long legal embargo, no one saw the documentary. At
least that's what I thought, until one weekend I drove into Leamington —well,
snuck in, really. I had become a town pariah, with the mayor of Leamington
calling me a liar on national radio. | wore a baseball cap and kept a low profile,
and | went to a church social in the basement. Some workers approached
me and thanked me for making the doc and [ was surprised they had seen it.
Indeed they had; they all had pirated copies. Someone had smuggled in a
master copy, which was then quickly pirated and shared across the bunk-
houses and farms and sold in tiendas in Leamington’s Little Mexico. This
taught me how resistance is fertile. It reminded me of the quote: “They tried
to bury us; they didn’t know we were seeds.”

For me the stakes are real, but for the workers, participating in these
documentaries pushes the stakes even further. They risk possibly being iden-
tified as a troublemaker for speaking out by agreeing to be on camera. I find
workers do it because they are sick of it, and they choose to be in my docu-
mentaries because they realize they have little left to lose.

Fighting back in a legal system that constructs your vulnerability has
many challenges. A core element of the migrant labor programs in Canada
is that it legislates permanent transiency. Low-wage migrant workers have
very few pathways to citizenship. Workers in sawp, largely Caribbeans and
Mexicans, can work in Canada for upwards of 25 years as permanent tran-
sients. The workers pay into Canada’s tax programs; mandatory deductions
from their salary include contributions to Canada’s Pension Plan (cpp) and
Canada’s Employment Insurance (E1) program. The workers are ineligible for
most benefits of the EI program and collecting cpp requires diligent paper-
work that leaves many workers unaware they are even entitled to collect. For
a quarter century of work, the migrant farm worker will never receive seniori-
ty raises, overtime, or job security. Each year, they are required to return
home with a sealed envelope that carries their employer’s written approval
that they are desired back for the next season.
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In the TFwp, workers are allowed to work a maximum of four years. Af-
ter four years, they are no longer eligible to work in the program until four
more years have passed. These rules are designed to dissuade workers from
dreaming of settling in the land of settlers. Cycling workers in and out
means the workforce is constantly losing natural leaders. Usually it takes
one year for a worker to get oriented to the job site, the country, and the sys-
tem. By year two, the worker is well aware of the problems in the system and
has begun to gather information on his/her rights. By year three workers
are pushed to the extent that they want to fight back. But by the fourth year,
this worker is deemed no longer desirable. New work crews are brought
in. This is a structural challenge to organizing that activists from “Justicia for
Migrant Workers™ have to engage with. The collective memory of organizing
is systemically erased.

The reality is that workers are resisting all the time in small and grand
acts of resistance. Fighting back through work stoppages, protests, civil
claim suits, human rights inquiries, and criminal charges. I've witnessed all
these modes of struggle and see that participating in documentaries is another
means of doing it. Participating in a documentary is a form of resistance and
a means of “unforgetting.”
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